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IN^ THE

United States Circuit

Court of Appeals

FOR THE NINTH CIRCUIT.

Van Gessner,

Plaintiff' in Error,

vs.

United States ok America,
Defendant in Error.

Marion II. Bukjs,

Plaintiff in Error.,

vs.

If United States ok America,
Deje)idant in Error.

John Newton Williamson,
I'lainliff i)i Error.,

vs.

United States of America,
Defendant in Error.

BRIEF OF PLAINTIFFS IN ERROR ON APPEAL.

The above cases were tried in the Court below upon an in-

dictment charging the defendants jointly with the crime of con-

.^piracy to suborn perjury. Separate judgments were entered
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a.irainst each i)f the defendants and each of them has appealed

separatcl> to this conrt. As all were tried toj^^ether upon the

same iiidictment. the (luestions presented are identical and it is

stipulated hy |)laintiffs and defendant in error that they may be

heard together upon the same brief and ar^^ument.

Prior to the writ of error in this case the defendant William-

son, who was a representative in Congress, had sued out a writ

of error to the Supreme Court of the United States, based upon

tlie holding of that court in the I'urton Case, that a sentence of

imprisonment against a member of Congress involved a consti-

tutional question, giving the right of appeal direct to that Court.

At the time the \vrit of error was sued out in this case the con-

stitutional question in the Burton Case had neverbeen decided. This

writ of error to this Court in the Williamson Case was sued out

after the writ to the Supreme Court, and out of abundance of

caution in case the writ to the United States Supreme Court

shculd be dismissed upon jurisdictional grounds.

The jurisdiction of this Court, therefore, in the Williamson

Case depends upon whether the United States Supreme Court

sh:dl entertain jurisdiction thereof and if it holds that it has

jurisdiction to pass upon the merits, then the proceeding in this

Court necessarily fails. If the Supreme Court should take juris-

diction in the Williamson Case and i^ass upon the merits, its de-

cision will necessarily be controlling in all these cases, as the rec-

ord and questions presented (except the constitutional one) are

identical.

THE INDICTMENT INSUFFICIENT.

The indictment in the case attempts to charge the defend-

ants with the crime of conspiracy to suborn perjurv in the mat-
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tor of applications for the purchase of timber lands under the

Acts of Congress approved June 3rd, 1878, and August 4th,

1892, as found on pages 1545 and 1546, Vol. II, of the

United States Compiled Statutes 1901. The indictment is

very much involved and its allegations are exceedingly

vague and uncertain as to the purpose of the alleged conspiracy

and the character of the proceeding in which it was to be com-

mitted—so much so that the different judges before whom the

case was tried (the jury twice disagreed) gave it entirely dif-

ferent constructions, Judge De Haven holding that it applied to

the original application or filing only and Judge Hunt holding

that it applied to the final proof.

It does not describe the lands which are claimed to have

been the subject of the conspiracy, or state their amount or loca-

tion (except that they are in Crook County, Oregon), neither

does it in any way name or designate the persons who were to

be suborned nor state they were unknown to the grand jury;

the language in these regards being to "suborn, instigate and

procure a large number of persons, to-wit, one hundred persons,

to state and subscribe upon their oaths that certain public lands

of the United States, lying in Crook County in said District of

Oregon."

So the indictment did not allege that the conspiracy charged

involved the intention on the part of the conspirators to do all

the things necessary to be done to constitute subornation of per-

jury, and particularly in this: It is not alleged that the defend-

ants as a part of the alleged conspiracy intended or contemplated-

that any one should swear to any matter which the conspiracy

itself contemplated should be false.

It is not charged that the conspirators during the conspiracy



and as a part of it knew that they would in the future know that

the matters to be sworn to by the persons to be suborned would

I)e false. The contention on the part of the i)laintiffs in error is

(!iat the two allegations contained in the indictment, concerninc^

their knowledp^e of the falsity of the matter to be sworn to, at-

fiibutes knowledge to them at some time in the future after the

formation of the conspiracy, without any allegation that the

defendants themselves as a part of the conspiracy, contemplated

or knew that they would have any such future knowledge of the

falsity of the matter to be sworn to.

Neither is it alleged in the indictment that the conspiracy

involved the intention that the persons to be procured should will-

fidl} and corruptly take a false oath, or that the persons to be

procured should knowingly and corruptly swear to that which

was false.

There is nothing in this indictment which charges that the

persons to be suborned were to subscribe the affidavits, etc.. that

they might swear to or that the same should be transmitted to the

Register and Receiver of the local land office, when in order to

be of any effect they must be so transmitted.

These questions were raised by demurrer and by motions in

arrest of judgment and are presented in assignment of errors No.

One, 135, 136.

INDICTMENT CHARGES PERJURY IN ORIGINAL AP-

PLICATION. PROOF ADMITTED AS TO CON-
TENDED PERJURY IN FINAL PROOF.

It is the contention of the plaintiffs in error that if the

mdictment charges anything with such reasonable certainy as

to inform the defendants of the charge against them, it is that

the alleged ])erjury was committed in the matter of the original



applicatiov to purchase which is required by Section 2 of the above

mentioned act. The statement which is allec^ed to have been

falsely subscribed by them and which is the basis of the alleiEred

perjury, being described as stating that the lands "were not be-

ing purchased by them on speculation, but were being purchased

in good faith to be appropriated to the own exclusive use and

benefit"o/ those persons respectively, and that they "had not di-

rectly or indirectly made any agreement or contract in anv way

c-r manner with any other person or persons whomsoever, by

which the titles which they might acquire from the said United

States in and to said lands should inure in whole or in part to

the benefit of any person except himself" and this is the identical

language of the original statement or application required by

and Section 2. This was, as we understand it, the holding

of Judge De Haven at the first trials, but at the last trial the

prosecution was permitted to offer evidence of perjury in the

final proof and the jury over the objection and protest of the

defendants were peimitted to base a conviction substantively

thereon. This question was raised by objection to the evidence

and by request for instruction which was refused and by excep-

tion to the instructions given and is covered by Assignments of

Error Nos. 9, 10, 15, 22, 43, loi, 104, 131.

VARIANCE AS TO SCOPE OF AGREEMENT.

This not being a charge of actual subornation of perjury,

but of an unexecuted conspiracy to suborn, it is contended by

plainiffs in error that the unlawful plan or agreement becomes

itself the substantive element of the charge and must be proved

substantially as laid. The plan or conspiracy alleged was gen-

eral in its character to suborn "a large number of persons, to-

wit, one hundred persons to commit the offense of perjury,



itc." This was allci^ftluT a different thing from a plan to suborn

one or twt) definite incHviduals—yet the prosecution was permit-

t(xl to go to the jury on the theory that proof of a conspiracy

to suborn one or two persons only, was sufficient to sustain a

conviction.

This question was raised by a request to instruct the jury

as follows:

The charge in the indictment is that there was an agree-

ment between the defendants general in its character to suborn

n large niiinhcr of persons to commit perjury. An agreement to

suborn one or two persons only would not sustain the indictment

even if it were proven," and by an exception to its refusal. It is

also raised by an exception to a part of the charge given by the

Court which implied to the contrar}-. These questions are cov-

ered by Assignments No. 121 and No. 105.

ADMISSION OF EVIDENCE AS TO SECRET INTEN-

TION OF APPLICANTS.

The i)rosecution made witnesses of the different applicants

and was ])ermitted to ask each of them what was "his intention"

as to the dis])osal of tlie land at the time he filed—made final

proof, etc. It was and is claimed by defendants, that, as this

was a charge of prior conspiracy to suborn these applicants rath-

er than actual perjury, the secret and undisclosed intentions of

these applicants were not admissible or competent as against

these defendants and this question was raised by suitable objec-

tions at the tiiue of the admission of the evidence and is present-

ed here by assignmnts of error No. 2. 3, 7, 8, 12. 13, 17, 19, 20,

21, etc.



EVIDENCE AS TO ALLEGED FALSITY IN APPLICA-
TION OF DEFENDANTS BIGGS AND WILLIAMSON
AS TO LAND TAKEN BY THEM BEING MOST VAL-
UABLE FOR TIMBER.

After introducing- in evidence the sworn statements of

these defendants Bigg-s and Williamson stating that the land

taken by them was most valuable for its timber, the prosecution

were permitted over the objectoin of defendants to go at length

into the character of the timber on these claims and offer evi-

dence tending to show that the timber thereon was of compara-

tively little value and that it was more valuable for other pur-

poses.

It was and is contended by the defendants that this testi-

mony was inadmissible both because the defendants were charged

with a conspiracy to suborn others, not to commit perjury them-

selves, and because there was no charge in the indictment of pro-

posed falsity in the matter of the character of the lands—the in-

dictment on the contrary alleging that the lands zverc subject to

entry under the timber law. This question was raised by objec-

tion to the evidence. See assignments No. 32, ^^, 35, ^y, 39, and

by request for instruction assignment No. 129.

EVIDENCE AS TO ALLEGED FALSITY IN THE APPLI-

CATIONS OF THE VARIOUS PERSONS THAT THE
INDICTMENT ALLEGES PLAINTIFFS IN ERROR
WERE TO SUBORN, TOUCHING THE QUESTION
OF WHETHER THE LAND APPLIED FOR WAS
MORE VALUABLE FOR TIMBER OR OTHER PUR-
POSES.

Over the objection and exception of the plaintiffs in error

the government was allowed to introduce evidence tending to
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show that thf timlnT was of coni])arativc small value upon the

land a])i)lic(l lor hy the varitnis entrynien whom it was alleged

plaintiffs in error conspired to suborn.

The evidence introduced on this <iuestion bore upon the

truth of the statement contained in the various sworn statements

and final proofs introduced in evidence. Evidence was intro-

duced on this ])oint tending to show that most if not all of the

land described in the indictment wherein the alleged overt acts of

Biggs are set out was of little value for timber and the plaintiffs

in error contend that such testimony was inadmissible inas-

much as the indictment charged that the land was suTJject to

entrv under the timber and stone act. and that each of the per-

sons mentioned in the valious alleged overt acts of Biggs was a

person to be suborned. It is contended by plaintiffs in error

that under the indictment the proceeding in which perjury was

to be suborned were those wherein land chiefly valuable for its

timber was being a])plied for. The question was raised by ob-

jections and exceptions to the testimony introduced tending to-

show that the land was of little value for timber, and by requests

made the Court to charge the jury and is presented in assign-

ments of error numbered 34. 35. 36. T^y, 38. 39, 40. 41, 80, 94.

125,127 and 128.

THE .ADMISSION OF EVIDENCE OF OTHER OF-

FENSES.

At the trial of the cause the Court permitted the prosecu-

tion to offer evidence tending to show that two of the defend-

ants. Van Gesner and Williamson, had obtained land unlawfully

from the State of Oregon and tending to show that defendant

\ an (Jesner l>ad induced one Mary W. Swearingen and his sis-
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ter, Mrs. Gerowe, to purchase land from the State of Oregon

for the benefit of said WilHamson and \'an Gesner and to com-

mit perjury in the purchase of the land and also to offer evidence

tending to show that said defendant \'an Gesner had attempted

to induce a Air. Perry to make like purchase for their benefit.

These matters the prosecution were permitted to go into

in detail.

The testimony was put in as rebuttal testimony and defend-

Van Gesner was called for rc-cross-cxauiination in the matter

after the defendants had rested their case and the prosecution

had entered upon its rebuttal and for the ostensible purpose of

laying a foundation for the impeachment of V^an Gesner. Prior

to this cross-examination said defendant had not testified at all

in relation to the school land matters. The question was raised

by objections to the testimony as incompetent and imaterial ai«d

tending to prejudice defendant by collateral matters and to the

recall of the defendant for further cross-examination after close

of defendant's case and also by objections to the questions as not

proper cross-examination and also by objections to the testimony

as to these transactions offered in rebuttal as not proper rebuttal

and not proper impeaching questions and upon the ground that

no sufficient foundation for the impeaching questions had been

land. These questions are presented in assignments of error

Nos. 53, 54, 66, 67, 68, 69, 70, 71, 72, 72a, 7Z, 74, 75- 7^, 77, 7^,

79, 80, 81, 95.

ERROR AS TO INSTRUCTIONS.

At the proper time the defendants asked the court to in-

struct the jury as follows: "Even if you should find that some

one of the defendants intended to suborn perjury or even actual-



Iv (lid so. this would not justify a conviction of the charj^^e in

this in(hctmcnt unless you further find that two or more of these

defendans. definitely planned and aci^reed amon.t:: themselves to

procure the alle.qed perjury." And attain, "Even if you fi t!

that ])erjury was committed by some one or more of the apph'-

cants in question that would not justify a verdict of guilty unless

you further find that at least two of the defendants conspired or

ao^reed together to procure the perjury to be committed." And

again, "The defendants are not charged with defrauding or at-

tempting to defraud the government and therefore an\- mere at-

tempt to evade the law on their part (if there was any such at--

tempt) would not justify a verdict of guilt}' unless there was ac-

tually an agreement and conspiracy among themselves to pro-

cure perjury." But the Court refused to give each of the in-

structions and the questions presented thereby are presented b}

the exceptions to such refusal, and are covered by Assignments of

Error Nos. i lo. 1 1 1 and 1 12.

THE JURY SHOULD NOT HAVE BEEN PERMITTED TO
BASE THEIR VERDICT UPON ANY FALSITY NOT
CHARGED IN THE INDICTMENT.

This question was presented by the following instructions.

which were re(|uested by the defendants : "The charge in this

indictment is that the oaths of the applicants in question were

intended to be false in the matter of he alleged contract to con-

vey to Van Gesner and Williamson and you must base your find-

ings on that charge alone." And again, ''there is no charge in

the indictment that the alleged oaths the applicants were to take

ivere false as to he character of the land or, as to the manner of

obtaining the money with which to pay for it." And again

"eirn if yon shonid believe therefore that flic applicant or some



(The followinj^ was accidentally omitted from tlie state-

ment of the case by the ])rinter:)

LMPEACHMEXT i)V WITXESS BRAXTOX.

( )ne Branton was an important witness for the defense. He

testified that he was present at the time of the alleged arrange-

ment between Van Gesner and a large number of the ajjplicants

and heard the talk and that \ an ( lesner did not agree to ])ur-

chase the land, but on the contrary, reftised to make any agree-

ment : that Dr. ( iesner was asged by one of the a])plicants if he

would buy the claim and Dr. Gesner stated "that he could not

buy them, he coidd not make a contract at all, and further said

you can't sell them and went ahead to give his reasons for it."

That "he said he had legal advice on the matter and he was told

that he conld not make any contract at all." Etc. etc.

On cross-examination he was asked in relation to certain

conversations at a place called the Adams Ranch, a few days be-

fore the talk between the applicants and \"an ( lesner referred to,

and was asked where he was going at this time when he was at

the Adams ranch, and he ansdered that he was going to \'ale,

which is in the Eastern part of the State of Oregon.

The prosecution was then permitted to ask him if he did

not state to different parties at that time that he was going to

Idaho, and to im]:)each him b\ calling witnesses to prove that he

had stated at that time that lit was going to the latter place.

The question was raised by proper objections to this evi-

dence and the question is whether or not you may impeach and

discredit a witness by provmg alleged contradictory statements

/// relation to a coUativa' ina/fir in no -a'ay material to flic case un-

der consideration.

There was also an attcm])t to im])each this witness by evi-

dence tending to show that he had said to different persons that

the reason why he didn't take a timber claim was because there

was not enough in it. This declaration if made was probabl}

proper matter of impeachment, but our contention in that regard

is, that there was no sufficient foundation laifl by asking the

witness as to tir.u-, place and persons present.
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of them zvcrc inaccurate or testified falsely as to ivhcre or hozo

they obtained the inoney to prove up on their claims, that alone

zuonld not be sufficient to sustain a verdict of guilty in this

cause." These instructions were refused and the questions arc

presented by exceptions to the separate refusal of each. They

are covered by the 124th, 125th and 126th assignments of error.

INSTRUCTIONS AS TO OVERT ACT.

The Court charged the jury as follows: "The of tense is

sufficiently proved if the jury is satisfied from the evidence, be-

yond a reasonable doubt, that two or more of the paities chai-.n^l,

in any manner or through any contrivance positively or tacitly

came to a mutual understanding to accomplish a comn'.on anl

unlawful design, followed by sonic act done by any one of the

parties for the purpose of carrying ito int execution."

It was and is the contention of the defendants that this in-

struction should have been limited to the overt act charged in

the indictment and also to the acts of defendant Biggs zvho zvas

the only person charged in the indictment to have committed any

overt act. The question is presented by proper exception to tho

instruction and is the 97th assignment of error.

THE FOLLOWING IS A SPECIFICATION OF THE ER-

RORS RELIED UPON BY THE PLAINTIFFS

IN ERROR:

First. The said Circuit Court erred in overruling the de-

murrer of the said defendant Van Gesner to the indictment filed

in said cause, demurring to said indictment upon the ground

that it and the matters and facts therein contained, in the man-

ner and form the same are stated, are not sufficient in law, and
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arc not sufficient to constitute a crime, and that said indictment

is not direct and certain as to the crime charged, or the particu-

lar circumstances of the crime; and that it does not set fortli

the name or identity of the persons defendants, or charged witli

having conspired to suborn, and does not describe or identify

the perjury which is alleged to have been suborned, instigated

and procured, or the land as to which said perjury was commit-

ted.

Second. In overruling the objection of said defendant to

the question asked witness P)en Jones.

Q. Now, at the time you signed and swore to it did you

intend to convey this land to Dr. Gesner for the consideration

named by him to, as testified by you, as soon as you obtained

the title thereto?

And in permitting the witness to answer the same.

A. Yes. sir.

Third. In overruling the objection of the said defendant

to the question asked of witness Ben Jones.

Q. ]\Ir. Jones, at the time you subscribed this final proof

paper, what was your intention with reference to this land as to

what you would do with it when you obtained the title?

And in ])ermitting the witness to answer the same.

A. Let Gesner have it.

Fourth. In overruling the objection of the said defend-

ant to the question asked of witness Green Beard.

Q. At the time you appeared before him to file did you

sign these two papers (showing witness sworn statement or ap-

plications).

And in ])ermitting the witness to answer the same.

A. They look very much like the ]iai)ers I signed.
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Seventh. In overruling the objection of the said defendant

to the question asked of Green Beard.

Q. At the time you signed these papers what was your in-

tention as to what you would do with the land when you ob-

tained title to it?

And in permitting the witness to answer the same.

A. Why the land was to go—the land was to be turned

over to Williamson and Gesner.

Eighth. In overruling the objection of the said defendant

to the question asked of the witness John F. Watkins.

Q. What was your intention at the time you signed this,

as to what you would do with the land, if anything, when you

got it?

And in permitting the witness to answer the same.

A. I intended to convey it to that Company, Williamson

& Gesner.

Ninth. In admitting over the objection of the said de-

fendant the final proof papers of the witness John F. Watkins,

as follows:

4-379

TIMBER AND STONE LANDS.

Testimony of Claimant.

John S. Watkins being called as a witness in support of his

application to purchase the N. E. 1-4 of Sec. 24. Township 15

South, of Range 19, East W. M., testifies as follows:

Question i. What is your age, postoffice address and

where do you reside?

Answer. 43, Prineville, Ore., Crook Co., Ore.

Question 2. Are you a native born citizen of the United

States, and if so, in what state or territory were you born?

Ans. Yes, in Oregon.
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Quos. 1,. Arc \()u tlic idoiitical person who applied to pur-

chase this hmd on the 21st day of July, 1902, and made the

sworn statement assigned by law before the Register (or R.»-

ceiver) or I'nited States Commissioner, on that day?

Ans. Yes.

Ques. 4. Are you acquainted with the land above described

by personal inspection of each of its smallest legal subdivisions?

Ans. Yes.

Ques. 5. When and in what manner was such inspection

made ?

Ans. In July, 1902; personal inspection.

Ques. 6. Is the land occupied ; or are there any improve-

ments on it not made for ditch or canal purposes, or which were

not made by or do not belong to you ?

Ans. No.

Ques. 7. Is the land fit for cultivation, or would it be fit

tor cultivation if the timber were removed?

Ans. No.

Ques. 8. What is the situation of this land, and what is

the nature of the soil, and what causes render the land unfit for

cultivation ?

Ans. Hilly, rough and rocky, and the soil is not fit for

cultivation.

Ques. 9. Are there any salines, or indications of dejiosit of

gold, silver, cinnibar, copper, or coal on this land? If so, state

what they are, and whether the springs or mineral deposits

are valuable?

Ans. No.

Ques. 10. Is the land more valuable for mineral or any

other [)iirj)oses than for the timber and stone thereon, or is it

chiefly valuable for timber or stone?
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Ans. Timber.

Ques. II. From what facts do you conclude that the land

is chiefly valuable for timber or stone?

Ans. It is rough, hilly and rocky and is covered with or-

dinary good timber.

Ques. 12. What is the estimated market value of the

timber standing upon this land?

Ans. About $800.00.

Ques. 13. Have you sold or transferred your claim to this

land since making your sworn statement, or have you directly or

indirectly made any agreement or contract in any way or man-

ner, with any person whomsoever, by which the title which you

may acquire from the Government of the United States may-

inure in whole or in part, to the benefit of any person except

yourself.

Ans. No.

Ques. 14. Do you make this entry in good faith for the

appropriation of the land exclusively to your own use and not

for the use or benefit of any other person?

Ans. Yes.

Ques. 15. Has any other person than yourself, or has any

firm, corporation or association any interest in this entry you are

now making, or in the land, or in the timber thereon?

Ans. No.
' JOHN S. WATKINDS.

I hereby certify that the above named John S. Watkinds

personally appeared before me; that I verily believe affiant to

be the person he represents himself to be ; and that each question

and answer in the foregoing testimony was read to him in my

presence before he signed his name thereto, and that the same
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was sul)scril)c(l and sworn to before me at Prineville, Oregon,

this 8th (lay of December, 1902.

M. R. BIGGS,

U. S. Commissioner for District of Oregon.

Xotk: Evcr\' ])crson swearing falsely to the above dep-

osition is guilty of perjury and will be punished as provided by

law for such offense. In addition thereto the money that may

be i)aid for the lands is forfeited, and all conve}ances of the

land or of any right, title or claim thereto was absolutely null

and void as against the L'nited States.

I hereby certify that I have tested the accuracy of aft 'ant's

information and the bona fides of this entry by a close aad suf-

ficient oral cross-examination of the claimant, and his wit-

nesses, directed to ascertain whether the entry is made ir. good

faith for the appropriation of the land to the entryman's own

use and not for sale or speculation, and whether he has conveyed

the land or his right thereto, or agreed to make any such con-

veyance, Of whether he has directly 01 indirectly entered .n'-

any contract or agrer".ient in any manner with any pers');-. <-

,

persons whomsoever by which the title that may be acquired !»>

'he entry shall inure in whole or in part to the benefit of any

per.son or persons except himself, and am satisfied from such

examination that the entry is made in good faith for entry-

man's own exclusive use and not for sale or speculation, nor i!i

the interest nor for the benefit of any other person or persons,

firm or corporation.

M. R. BIGGS,

U. S. Commissioner for District of Oregon.

Tenth. In admitting over the objection of the said de-

fendant the cross-examination of said claimant, J. F.. Watkinds,

:iaJc in connecti :>n with .'^.lid final proof, as follow.
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TIMBER AND STONE LANDS.

Cross-Examination of Claimant in Connection with Direct Ex-

amination on Form 4-370.

Before taking the testimony the Register and Receiver will

read or cause to be read to the witness, Section 2392 of the Re-

vised Statutes in regard to perjury—see bottom of page on Form

4-371—and see that witness understands same.

Question i. Are you an actual bona fide citizen of this

state ?

Answer. Yes.

Question 2. Are you married or single?

Answer. Married.

Question 3. Where did you reside prior to becoming a

resident of this state, and what was your occupation?

Answer. Born and raised in Oregon. Am a farmer.

Question 4. How long have you been .an actual resident

of this state, and where have you lived during all of this time?

Answer. 43 years. Linn and Crook counties.

Question 5. What has been your occupation during the

past year, and where and by whom have you been employed and

at what compensation?

Answer. Farming for myself.

Question 6. How did you first learn about this particular

tract of land and that it would be a good investment to buy it?

Answer. In July, wanting to take timber, went up in the

timber and located this land.

Question 7. Did you pay or agree to pay anything for this

information. If so, to whom and the amount?

Answer, No.

Question 8. Have you made a personal examination of
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each smallest subdivision of said land? If so, state when and

under what circumstances and with whom.

Answer. Yes, in July, with my wife and dauj^hter. Wil-

ford J. C. Cain and Georj^e M. Gaylord.

Question 9. How did you identify said lands? Describe

it fully.

Answer. By Government corners as N. E. 1-4 Sec. 24, Tp.

15 S., R. 19 E. W. M.

Question 10. How many thousand feet, board measure,

of lumber did you estimate that there is on this entire tract, and

what is the stumpage value of same?

Answer. One and a half million feet, at 50 cents per M.

Question 11. Are you a practical lumberman or woodman?

If not, how did you arrive at your estimate of the quantity and

value of the lumber on the land?

Answer. I Have worked a great deal in the woods.

Question 12. What do you expect to do with this land

and lumber on it when you get title to it?

Answer. I expect to use it the best I can.

Question 13. Do you know of any capitalist or company

which is offering to purchase timber land in the vicinity of this

entry? If so, who are they and how did you know of them?

Answer. No.

Question 14. Has any person offered to purchase this

land after you acquire title? If so, who and for what amount?

Answer. No.

Question 15. Where is the nearest and best market for the

timber on this land at the present time?

Answer. Prineville, Or.

Question 16. Did you pay out of your individual funds,
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all expenses in connection with making this filing and do you

expect to pay for the land with your own money?

Answer. Yes.

Question 17. Where did you get the money with which

to pay for this land, and how long have you had same in your

actual possession?

Answer. Made it out of my hay crop of this year ; had it

about two months.

Question. Have you kept a bank account during the past

six months, and if so, where?

Answer. No.

In addition to the foregoing the officer before whom the

proof is made will ask such questions as seem necessary to

bring out all the facts in the case.

JOHN S. WATKINDS.
Twelfth. In overruling the objection of the said defendant

to the question asked of said witness Joel Calavan.

Q. What was your understanding at the time as to what

the terms were upon which you were taking it up?

And in permitting the witness to answer the same.

A. Why, I understood that I was to receive $500 for the

same when the patent issued.

Thirteenth. In overruling the objection of the said de-

fendant to the question asked of said witness Calavan.

Q. And it was your intention at the time you were making

that filing to convey it for the $500 as soon as you did get pat-

ent, or what was your intention in respect to it?

And in permitting the witness to answer the same.

A. My inention was to convey it to them when I got pat-

ent.

Fourteenth. In overruling the objection of the said de-
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fcndant to the qucstii)n asked of said \viln/.'ss Calavan.

Q. To whom?

And in permitting the witness to answer the same.

A. To Gesner.

Fifteenth. In a(huitting' the final proof papers of the said

witness Calavan, together with the cross-examination of the

claimant which said final proof and cross-examination were sub-

stantially the same as in the case of witness Watkinds herein-

before set forth.

Seventeenth. In overruling the objection of the said de-

fendant to each of the following questions, and in permitting the

answers thereto.

Q. That was your idea at the time, was it?

A. Yes, sir.

Q. Now, at the time that you filed, what was your intention

as to what you would do with the land when you got title?

A. It was my intention to let Gesner have it.

Q. WHiat was your understanding as to whether }-ou had

promised to do that or not.

Q. Well, what did you believe.

A. Well, I would have felt that way if I had went ahead

and proved up on land and they had furnished me the money

to do it with.

Q. That was your understanding of it?

A. Yes, sir.

Nineteenth. In overruling the objection of the said de-

fendant to the question asked of witness Jeff Evans.

Q. Now, at the time you signed that paper, what was

your intention as to what you would do with the land when you

secured a patent to it?

Anfl in permitting the answer to the same.
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A. Well, of course, I calculated to sell it ; I supposed that

Mr. Gesner would take the land.

And also in overruling the same objection to each' of the

following questions and in permitting answers thereto by the

same witness.

Q. For what consideration?

A. Well, I supposed he would give me $500.00 for it.

Q. Was it your intention at the time you signed that to car-

ry that out?

A. Well. I intended to take that for it if I could not get

anything more out of it.

O. If you could not get anything more out of it?

A. Yes.

Q. Did you tell him that?

A. No, I didn't.

Q. You were careful not to, were you?

A. Yes.

O. Why were you careful not to?

A. Well, I thought at the time maybe that I could get more

out of it.

Q. Why didn't you let him know that.

A. Well, I don't know exactly. I thought it was a little

sum of money to get out of it, but still if I could not get any

more I calculated to take it.

Q. Why didn't you tell him you calculated to try to get

more from some one else if you could?

A. I didn't think there was any use.

Q. Wasn't it because you didn't think he would lend you

the money?

A. No, I didn't think—well, yes, I guess that is—that
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would he the main tiling-. I supposed that he wanted the land.

I knew that he wanted the land.

TwENTiKiii. in dverrulint^ the ohjection of the said de-

fendant to the (|uesti(>n asked of witness Henry Hudson.

Q. What was your intention as to what you would do

with the land at the time you signed that?

And in permitting the witness to answer the same.

A. Well, I was going to sell it, of course, if I could. I

took it up for speculation.

And also in overruling the same objection to each of the

following questions and permitting the answers thereto.

Q. Sell it to whom?

A. Well, I was going to sell it to the highest bidder. I

was calculating to make $1000.00 out of it if I could, and if I

could not I would let it go to Dr. Gesner.

Q. What did you understand at that particular time as to

whether you had agreed to sell it to Gesner or not?

A. Well, 1 don't know, it was a kind of an agreement, a

verbal one, though.

TwENTV-FiKST. In Overruling the objection of the said de-

fendant to the question asked of Christian Feuerhelm.

Q. Now, at the time you filed this paper—signed it—what

was your intention as to what you were going to d.o with the

"land when you got title to it?

And in permitting the witness to answer the same.

A. Well, I thought it shouM go to Gesner.

TwENTV-SECONi). Error in admitting in evidence over the

objection of the said defendant the final proof papers of the said

witness Christian Feucriielni, which said final proof papers wee
of like tenor and effect as those hereinbefore set <^orth of John
Watkinds.
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Twenty-third. In overruling the objection of the said de-

fendant to the question asked of said witness Feuerhelm.

Q. What was your understanding when you left Gesner

and when you filed on a claim as to whether you had promised

that you would let him have it when you got the title.

And in permitting the witness to answer the same.

A. Well, there was no real promising.

And also in overruling the objection of each of the follow-

ing questions and in permitting the answers thereto.

O. You didn't say that.

A. No, sir.

Q. But what was your understanding as to what he be-

lieved and what did you believe.

A. I believed nothing else but I went in to file on the claim.

Q. At the time you filed, did you intend to let Dr. Gesner

have the land when you got the title—at the time you were sign-

ing that paper—filing?

A. I guess I thought so.

Twenty-fourth. In overruling the objection of the said

defendant to the question asked of witness Lettie Watkinds.

Q. What did he say.

And in permitting the answer to the same.

A. Well, he said that Mr. Biggs wanted us to go and take

timber clairs or something like that.

And also in overruling the objection of said defendant to

each of the following questions and in permitting the answers to

the same by the same witness.

Q. Do you remember what else he said about it as to what

the terms were, or anything of that sort, what you were to make

out of it?
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A. Well. iii\ utulcrstandiiig was \vc would make a!)out

$75.00.

Q. And how were you to make it?

A. Well, from Gesner and Williamson was my understand-

ing.

Q. Is that what your husband told you.

A. I think so.

Q. Did he say what you were to do with the land when you

got the title? Did your Inisband tell you what you were to do

with the land when you got the title?

.\. Yes sir.

y. What did he say?

A. To sell it to Gesner & Williamson.

TiiiKiv-SECOM). In overruling the objection of the sa;<'

(kfendant to the admissicyi; of each and all of the seven cert.un

fliotographs taken b> oni- A,. B. McAlpin of different i)oints on

ihe limber claims of M. R. T ggs, one of the said defendants.

TiiiUTV-SECOXD (a) Error in admitting over the objeciiou

of the said defendant each and all of the six photographs taken In

said A. 1>. AlcAlpin on the claim of defendant Williamson so as

to show different jjortions of said claim.

TiiiRTV-FouKTii. Error in admitting over the objection of

the said defendant photograi)hs of the claims of several of the

other applicants, such a])plicants being other than the defend-

ants.

Thirtv-fh-th. In overruling the objection of the said de-

fendant to the (juestion asked of witness David Edgar.

Q. After looking at the memoranda, can you tell us as to

the general character of the NE 1-4 of 24-15, 18 E-

And in permitting the witness to answer the same.

A. Yes. sir, 1 can give you a general idea. It is an open
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country with very little timber to speak of. It is a grass country.

Thirty-sixth. In overruling the objection of the said de-

fendant to the question asked of witness David Edgar.

Q. What is the chaiacter of the whole of township 15-19,

as to timber?

And in permitting the witness to answer the same.

A. What I saw of it, it does not amount to anything for

the timber, I should think. That is, what I saw of it.

Thirty-seventh. In overruling the objection of the said

defendant to the question asked of the witness David Edgar.

Q. What was the character of the Biggs claim?

And in permitting the witness to answer the same.

A. Well, it is open country, with some timber, a few trees,

scrubby, nothing of any account.

Thirty-eighth. In overruling the objection of the said

defendant to the question asked of said witness David Edgar.

Q. For lumber, what would you call the grade of the

timber up there, the best of it?

And in permitting the witness to answer the same.

A. I would call it very poor, coarse.

Thirty-ninth. In overruling the objecti(,)n of the saiil

defendant to the question asked of said witness Edgar.

Q. Make an estimate of the amount of timber on the J.

N. Williamson claim.

And in permitting the witness to answer the same.

A. I estimate the timber at 320,000 feet.

Fortieth. In overruling the objection of the said

defendant to the admission of similar questions and similar

answers concerning the amount of timber upon different claims

taken by different applicants, and to the answer of the wit-
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ness tending to show the amount of timber of each of said dif-

ferent claims.

Forty-first. In overruling the objection of the said de-

fendant to the testimony of one John C. Murray and one William

Mitchell and each of them, each of whom testified along the

same lines as the said witness Edgar.

FoRTY-SECOxn. In overruling the objection of the said df^

fendant to the question asked of said witness William Mitchell.

Q. What did you hear him say?

And in permitting the witness to answer the same.

A. Dr. Gesner came into the hotel and Mr. Cooper said:

"Hello, Doc, how is things getting along up there?" Those fel-

lows fellows don't seem to be wanting to tell all they know ; they

dassant tell all they know.

Forty-third. In overruling the objection of the said

defendant to the admission of the final proof of and cross-ex-

amination of Laura Biggs, and final proof and cross-examina-

tion of Mrs. Williamson, Ora F. Parker, Sarah Parker,

Foster, Mrs. Foster, Josiah Hinkle, Chas. Graves and Maria

Graves, and in admitting the final proof and in admitting the

cross-examination of each of said persons and of the whole.

Forty-fourth. In overruling the motion of the said de-

fendant for the striking cut of all of the testimony in relation

to the final proofs.

FiFTY-.sECOXO. In overruling the objection of the slid

defendant to the question asked of said witness Williamson.

Q. Didn't you have an interest in some with Boggs? In

the neighborhood of the reserve, the lines of the reserve, which

were withdrawn on July 28th, 1902. Didn't you have an inter-

est in some school sections with Boggs and Gesner.
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And in permitting and directing the witness to answer the

same.

A. Not in that section of the country.

Fifty-third. In overruHng the objection of the said

fendant to the question asked of said witness WiUiamson.

Q. Did you have any in Crook county in connection with

Boggs and Gesner?

And in permitting and directing the witness to answer the

same.

A. I am not certain ; there might have been a section or

two. There might have been some. I have forgotten where that

land is, but I think there was some next the hne.

Fifty-fourth. In overruHng the objection of the said

defendant to the question asked of said witness WilHamson.

Q. Boggs secured the application for those in Prineville*

for you in July 1902, didn't he?

And in permitting and directing the witness to answer the

same.

A. No one ever secured any application for me.

Sixty-first. In overruling the objection of the sail

defendant to the question asked of witness Campbell Duncan.

Q. Mr. Duncan, when you first saw Clarence Branton—

the witness hereinbefore referred to, there (at the Adams ranch)

what did he tell you, if anything, as to where he was going?

And in permitting and directing the witness to answer the

same.

A. He said he was going to Idaho, on his road there.

Sixty-second. In overruling the objection of the said

defendant to the question asked of said witness Campbell Dun-

can.
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Q. And in tliat talk did Branton tell yon that the reason

he did not take ni) a claim was bccanse there wasn't enough

in it?

And in permitting the witness to answer the same.

A. Yes, sir.

Sixty-third. In overruling the objection of the said de-

fendant to the question asked of witness William Adams.

Q. Well, did he state to you that he was going to Idaho

at that time?

And in permitting the witness to answer the same.

A. Yes, sir.

Sixty-fourth. In overruling the objection of the defend-

ant to the question asked of the said witness William Adams.

Q. I am talking about the time he was camped there. Did

he then state to you that he was going to Idaho?

And in permitting the witness to answer the same.

Yes, sir.

Sixty-fifth. In overruling the objection of the said de-

fendant to the question asked of witness Frank Ray.

Q. And on that occasion, did he say to you that the reason

he did not take a timber claim at that time that he was up there

at the shearing plant was because there wasn't enough in it, or

words to that effect.

And in permitting the witness to answer the same.

A. Yes, he did.

Sixty-sixth, In overruling the objection of the said de-

fendant to the question asked of witness Van Gesner.

Q. Doctor, I will ask you to examine that certified copy
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of those letters, and you can examine the certificate also. The

letter referred to was as follows

PRINEVILLE, Or.. June 23, 1902.

M. L. Chamberlain,

Salem, Or.

My Dear Sir:

Inclosed find check for $80 for payment on the West half

of Section 16, T. 15 S. R. 19 E., containing- 320 acres. IMy sis-

ter. ]\Irs. S. ^I. Gerowe, will forward the application as soon as

she can sign it. Who has the S. E. 1-4 of that section. Is it

paid up on or it it subject to a new filing. Please let me know

at your earliest convenience.

I remain

Yours respect.

VAN GESXER.

And in permitting the ' witness to answer the same.

A. I guess I wrote that letter.

Sixty-seventh. In overruling the objection of the defend-

ant to the question asked of witness Van Gesner.

Q. You think you wrote that letter?

And in permitting the witness to answer the same.

A. Yes.

Sixty-eighth. In overruling the objection of the defend-

ant to the question, asked of witness Van Gesner.

O. And received the reply that is attached there?

And in permitting the witness to answer the same.

A. I don't remember the reply ! I don't remember any-

thing about that.

Sixty-ninth. In overruling the objection of the said de-

fendant to the question asked of witness Van Gesner.

O. But you remember writing the letter?
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And in ])(.Tniittin<; the witness to answer the same.

A. I renicniher writing- some letter there.

SiiVENTiiCTii. In overrnhng the objection of the defend-

ant to admitting in evidence a certified copy of the appHca-

tion of Sarah M. Gerowe to purchase the W 1-2 of Section 15,

Tp. 15, S. R. 19 E.. dated 26th day of June, A. D. 1902, to-

gether with the affidavit attached.

Skve.n rv-FiusT. In overruhng tlie objection of the said de-

fendant to the admission of a certified copy of a deed from the

State Land IJoard to WilHamson, Wakefield & Gesner for the

same, bearing date of 21st day of August, 1902.

Sevknty-second. In overruhng the objection of said de-

fendant to the admission of a certified copy of the letter herein-

before specified.

Seventy-second. .. (a) In compelling the defendant Van

Gesner to be recalled for further cross-examination after the

close of defendant's case and after the opening of the Govern-

ment's case in rebuttal, and in compelling him to answer the fol-

lowing questions.

Seventy-third. In overruling the objection of the said

defendant to the question asked of witness Van Gesner.

Q. Doctor, in Print ville, between the 15th day of June,

1902, and the 25th day of June, 1902, did you have a conversa-

tion with Lawrence T. Perry, in that conversation, did you ask

him to sign a school land application and an assignment of the

same to the firm of Williamson & Gesner, or Williamson, Wake-

field & Gesner, and state to him that the land was up in I lorse

Heaven country; and did he ask you how much there would be

in it for him, and did you answer $50; and did he then say, if

he took up any school land, he would keep the land for his own
use, and walked off, and did you say, as he was walking off, that
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it would be no trouble, "All you would have to do would be to

go to the office and sign a paper," or words to that effect?

And in permitting and directing the witness to answer the

same?

A. I will say Hkiever had any such conversation with Mr.

Perry as that, none whatever at any time, June, July or any

time.

Seventy-fourth. In overruling the objection of the de-

fendant to the question asked of witness Van Gesner.

Q. On or about June 24, 1902, in Prineville, did you ask

Mary W. Swearingen to file upon 320 acres of school land in

section 16, township 15-19, in the Horse Heaven country and

tell her that you would give her $50, if she would make the ap-

plication and an assignment to Williamson & Gesner, or Wil-

liamson, Wakefield & Gesner, or words to that effect? Or did

you tell her you would give her $25 for filing upon 160 acres, at

the same time and place ?

And in permitting and directing the witness to answer the

same.

A. Why, I think she filed on a piece of land up there, but

there was no contract to sell it to me. She was keeping boarders

there, and there was a vacant piece, and I told her she could make

something out of that land by filing on it, and if she wanted to

file on it, I would let her have the money, and I did let her have

the money, I think, and she filed on the land, and I bought the

land of her. But I had no contract with her before to buy, no

specified sum or anything else.

Seventy-fifth. In overruling the objection of the said

defendant to the question asked of witness L. T. Perry.

Q. Mr. Perry, in -Prineville, between the 15th and 26tli of

June, 1902, did Dr. Gesner ask you to sign a school land applica-
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tion and an assignment lo the In-m of Williamson, Wakefield &

Gesner, or Williamson & ficsner. and did y(>u ask him where the

land was, and did he tell \-ou it was u]) in the Horse Heaven

country ; antl then did you ask him what there would he in it for

you, and did he answer $50? And did you then tell him if you

took up any school land, you would keep the land for your own

use, and did you start to walk off, and did he then say, it would

be no trouble, "All you would have to do would be to go to the

office and sij;n a paper."

And in permitting the witness to answer the same.

A. I had a conversation with Dr. Gesner, but I am lost as

to the date ; I would not say as to the date you speak of.

Skventv-sixth. In overruling the objection of the said

defendant to the question asked of witness L. T. Perry.

Q. Now answer the question.

And in permitting the witness to answer the same.

A. Tlie conversation that occurred between Dr. Gesner

and myself occurred in front of Temple's drug store.- He asked

me this c[uestion, if I didn't want to take up a piece of school

land—that conversation in substance and effect took place.

Seventy-sevilNTH. In overruling the objection of the said

defendant to the question asked of witness Mary A. Swearin-

gen.

Q. Will you state to the jury the circumstances under

which you signed that paper, how you came to do it?

And in permitting the witness to answer the same.

.'\. W'ell. there isn't much to it. The Doctor just came

down and asked me if 1 would file on a piece of school land; so

I told him I would.

Juror, r can't undei stand vou.
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A. I say that he came and asked me if I would file on a

piece of school land. I told him that I would. I went there and

filed on the land. He was to give me $25 for filing on the 160

acres, as well as I remember; I don't remember just the amount.

So I went before the county clerk, Mr. Smith, and filed on the

school land.

Seventy-eighth. In overruling the objection of the said

defendant to the question asked of witness Mary Swearingen.

Q. Now, what did you say when he said that he wanted

you to file on it, just what did he say. Tell the whole thing.

And in permitting the witness to answer the same.

A. Well, I don't remember just how it was.

Seventy-ninth. In overruling the objection of the said

defendant to the question asked of the witness Mary Swearin-

gen.

O. No ; but the subsance of it as you can recollect it.

And in permitting the plaintiff to answer the same.

A. Well, just as well as I remember, he came down and

he said that he would give my daughter and I $50 to file on a

quarter section or a half section—something—I don't remem-

ber the amount; but, anyway, when the time came and we went

to the clerk's office, part of it had been taken or he didn't want

part of it—something like that, or they didn't say it was for him

at all. Just asked us to file on it. And so my daughter didn't]

file, I filed on it and he gave me $25.

Eightieth. In overruling the objection of the said de-

fendant to the question asked of Mary Swearingen.

Q. Now, when you went up to file, what did you do whe;i

you got before the clerk ; how did you come to go there ?

And in permitting the witness to answer the same.
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A. Well. I don't rcmcMiilxT why or how I came to go there.

Eighty-first. In overruling the objection of the said de-

fendant to each of the following questions asked of the witness

Mary Swearingen, and in permitting the witness to answer the

same.

Q. When you went there did you have a description of

the land?

A. No, sir.

Q. And when you got there did you tell the clerk what land

you wanted?

A. The description was there.

Q. He had it, did he?

A. The clerk had it, yes, sir.

Eighty-second. In overruling the objection of the said

defendant to the admission of the application of the said Mary

Swearingen in evidence.

Eighty-ninth. In overruling the objection of the said

defendant to the question asked of witness James Keenan.

Q. What sort of country is that for sheep pasture in 15-19?

And in permitting the witness to answer the same.

A. Well, I believe it is about the best I ever saw anywhere.

Ninetieth. In overruling the objection of the said defend-

ant to the question asked of witness Gaylord.

Q. Was there a road running to it?

And in permitting the witness to answer the same.

A. Just a kind of a by-road where they had been using

going in and out with their sheep supplies.

Ninety-first. In overruling the objection of the said de-

fendant to each of the following questions asked of witness Gay-

lord, and in permitting the witness to answer the same.
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Q. Could you drive in there anywhere with a wagon with-

out a road?

A. Yes, sir, most of the way.

Ninety-second. In overruling the objection of the said

defendant to the question asked of witness Thomas M. O'Con-

nell.

Q. Now, then, how does the timber in 15-19 compare with

the timber in 15-20, in a general way?

And in permitting the witness to answer the same.

A. Well, 15-20 is better timber.

Ninety-third. In overruling the objection of the said de-

fendant to each of the following questions asked of said witness

O'Connell and in permitting the witness to answer each and all

of the same.

Q. How does the timber in 15-19 compare with the tim-

ber in 14-19?

A. Well, what I done in 14-19 I think that is better.

Q. Did you locate anybody in 15-19?

A. No, sir.

Q. Did you attempt to?

A. No, sir.

Q. How does that 15-19 compare with the other town-

ships that you mention that you have cruised there?

A. Well, I didn't do very much work in that town. I had

been in across the town.

Q. What is the character of the timber in a general way

as you found it in going across the town?

A. Well, it was short and very scattering, of a coarse na-

ture.
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NiNETY-rouRTn. In overruling the objection of the said

defendant to the question asked of witness James Keenan.

Q. What sort of a country is that for sheep pasture in

15-19?

And in permitting the witness to answer the same.

A. Well. I believe it is about the best I ever saw.

Ninety-fifth, In overruling the objection of the said de-

fendant to the admission in evidence of a deed identified by G.

G. Brown witness as a deed issued by the State Land Board to

Mary A. Swearingen, of date June 24th, 1902, to the land ap-

plied for by her, which deed is as follows

:

"STATE OF OREGON."

"In consideration of Two Hundred Dollars paid to the State

Land Board, the State of Oregon does hereby grant, bargain,

sell and convey unto Mary A. Swearingen, the following de-

scribed land, to-wit : Situated in Crook County, Oregon ; the

Northeast Quarter of Section 16, Township 15 South, Range

19 East of the Willamette Meridian, containing 160 acres."

"To have and to hold the same unto said Mary A. Swear-

ingen, her heirs and assigns forever."

"Witness the seal of the State Land Board, affixed this

26th day of June, 1902.

(Signed.) "T. T. GEER, Governor,

"I. F. DUNBAR, Secretary,

"CHARLES S. MOORE, Treasurer."

Ninety-six. In overruling the objection of the said de-

fendant to the admission in evidence of a deed issued by the

State Land Board of the State of Oregon to J. M. Williamson.

E. N. Wakefield and V. Gesner, of which the following is a

copy

:
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"STATE OF OREGON."

'Tn consideration of Four Hundred and oo-ioo Dollars paid

to the State Land Board, the State of Oregon does hereby grant,

bargain, sell and convey unto J. M. Williamson, E. N. Wakefield

and V. Gesner, the following described lands, to-wit: Situated

in Crook County, Oregon: the West half of Section i6, Town-

ship 15 South, Range 19 East, of Willamette Meridian, contain-

ing 320 acres.

"To have and to hold the same unto said J. M. Williamson,

E. N. Wakefield and V. Gesner, their heirs and assigns forever.

"Witness the seal of the State Land Board, affixed this

I2th day of August, 1902.

(L. S.) "T. T. GEER, Governor,

"F. L DUNBAR, Secretary,

"CHARLES S. MOORE, Treasurer."

Ninety-seventh. The Court erred in instructing the jury

in said cause as follows : "The offense is sufficiently proved if

the jury is satisfied fiom the evidence, beyond a reasonable doubt,

that two or more of the parties charged, in any manner or through

any contrivance positively or tacitly came to a mutual under-

standing to accomplish a common and unlawful design, fol-

lowed by some act done by any one of the parties for the pur-

pose of carrying it into execution."

Ninety-eighth. The Court erred in instructing the jury

in said cause as follows : "Every person who procures another

to commit any perjury is guilty of subornation of perjury, and is

punishable by fine or imprisonment."

Ninety-ninth. The Court erred in instructing the jury

in said cause as follows : "So much of section 3 as is material

reads as follows: "That upon the filing of said statement, as
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provided in the second section of this act, the register of the land

office shall jiost a notice of such application, embracing a de-

scription of the land by legal subdivisions, in his office, for a pe-

riod of sixty days, and shall furnish the applicant a copy of the

same for publication at the expense of such applicant, in a

newspaper published nearest the location of the premises, for a

like period of time ; and after the expiration of said sixty days,

if no adverse claim shall have been filed, the person desiring to

purchase shall furnish to the register of the land office satisfac-

tory evidence, first, that said notice of the application prepared

by the register as aforesaid was duly published in a newspaper

as herein required ; secondly, that the land is of the character

contemplated in this act ; unoccupied and without improvements

other than those excepted, either mining or agricultural, and

that it apparently contains no valuable deposits of gold, silver,

cinnabar, copper or coal that upon payment to the proper offi-

cer of the purchase money of said land, together wtih the fees

of the register and the receiver, as provided for in the case of

mining claims in the twelfth section of the act approved May

tenth, eighteen hundred and seventy-two, the applicant may be

permitted to enter said tract, and on the transmission to the

General Land Office of the papers and testimony in the case, a

patent shall issue thereon."

Effect is to be given to the provisions of the law by regu-

lations to be prescribed by the Commissioner of the General Land

Office at Washington.

The first step, therefore, on the part of any person desiring

to avail himself of the benefits of the law is the filing of a writ-

ten statement which must be sworn to before the register or re-

ceiver, or which may be sworn to before a United States Com-



—39—

missioner, designating the particular tract which the appHcant

desires to purchase setting forth that the land is unfit for culti-

vation, and valuable chiefly for its timber or stone ; that it is

uninhabited ; contains no mining or other improvements except

for ditch purposes, nor, as deponent verily believes, any valuable

deposits of gold, silver cinnibar, copper or coal ; that deponent

has made no other application under this act ; that he does not

apply to purchase the same on speculation, but in good faith to

appropriate the land to his own exclusive use and benefit ; and

that he has not directly or indirectly made any agreement or

contract in any way or manner with any person or persons whom-

soever, by which the title which he might acquire from the Gov-

ernment of the United States should inure in whole or in part

to the benefit of any person except himself. If a person taking

the oath to such statement swears falsely in the premises the law

subjcts him to all the pains and penalties of perjury.

One hundredth. The Court erred in instructing the jury

in said cause as follows:

Now, when the sworn statement is filed, the register posts

a notice of the application, embracing a description of the land,

in his office for a period of sixty days, and furnishes the appli-

cant a copy of the same for publication in a newspaper pub-

lished nearest the location of the premises, for a like period of

time. And it is provided by law, and by regulation duly made

by proper authority and having the force and effect of law,

that, after the expiration of said sixty days, the person or claim-

ant desiring to purchase shall furnish to the register of the land

office satisfactory evidence, among other things, that notice of

the application prepared by the register was duly published in a

newspaper as required by the law; that the land is of the char-

acter contemplated in the act; that the applicant has not sold or
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transferred his claim to tlic land since niaknig^ his sworn state-

ment., and has not, directly or indirectly, made any agreement

or contract, in any way or manner, with any person whomsoever,

by which the title he may acquire from the Government, may

inure, in whole or in i)art, to the benefit of any person except

himself; and that he makes his entry in good faith for the ap-

propriation of the land exclusively for his own use and not for

the use and benefit of any other person.

Onk Hundred and First. The Court erred in instructing

the jury in said cause as follows: But, as heretofore said, if he

is not in good faith and has directly or indirectly made any agree-

ment or contract in any way or manner with any persons by

which the title he may acquire from the United States shall inure

in whole or in part to the benefit of any persons except himself,

then he commits perjury, in making his sworn statement, and in

making a deposition that he has not done those things ; and any

person who knowingly and wilfully procured and instigates the

person to make such sworn statement or deposition is guilty of

subornation of perjury.

Having now ])lace(l before you the timber and stone law

and what it denounces, and what it permits, if a man honestly

and in good faith seeks advice of a lawyer as to what he may

lawfully do in the matter of loaning mone}' to up])licants under

it, and fully and honestly lays all the facts before his counsel,

and in good faith and honestly follows such advice, relying upon

it and believing it to be correct, and only intends that his acts

shall be lawful, he could not l)e convicted of crime which in-

volves willful and unlawful intent, even if such advice were an

inaccurate construction of the law. Ihtt. on the other hand, no

man can wilfully and knowingly violate the law and excuse him-
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self from the consequences thereof by pleading that he followed

the advice of counsel. And especially in using the words there-

in "And in making a deposition that he has not done those

things."

One Hundred and Second. The Court erred in instruct-

ing the jury in said cause as follows: The essential questions

then for your determination are, does the evidence show, beyond

a reasonable doubt, that Williamson, Gesner and Biggs, or two

of them, knowingly and intentionally, entered into an agreement

or combination to induce or procure persons to apply to purchase

and enter the lands as alleged, or some part of the lands charged

in the indictment as lands subject to entry under the timber and

stone act, after having first come to an agreement or und-er-

standing with such persons that they would convey the title

which they might acquire to Williamson & Gesner, or either of

them ; and next, does the evidence satisfy you beyond a reason-

able doubt, that these defendants, so combining and agreeing, in-

tended that the persons or some of the persons, whom they might

procure or induce to make such entries should willfully and de-

liberately, in making their sworn statements or applications to

purchase such lands at the time of making the first paper called

a sworn statement, or at the time of making their depositions or

sworn statements when they made their final proofs before the

United States Commissioner, applying to purchase such lands,

commit perjury by swearing falsely that their applications were

not made on speculatiori, but in good faith to appropriate the

lands to the exclusive use and benefit of the applicant or appli-

cants, and that the applicant or applicants had not, directly or

indirectly, made any agreement or contract in any way or manner,

by which the title to be acquired from the United States should

inure in whole or in part to the benefit of any persotiB other than
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liimsclf or luTsclf. And especially in iisinq- the words in said

foregoing^ instruction, "or some of the persons," and also in us-

ing the words therein "or at the time of making their depositions

or sworn statements when they made their final proofs before the

United States Commissioner."

One Hundred and Sixth. The Court erred in refusing to

give the following instruction to the jury at the request of the

defendant

:

In order to constitute perjury there must be a willful and

corrupt making of a false statement, and however false or un-

true a statement may be, there can be no perjury if the person

making the statement believes it to be true at the time of making

it.

One Hundred and Seventh. The Court erred in refus-

ing to. give the following instruction to the jury requested by

said defendant

:

The suborning of perjury necessarily includes every ele-

ment of actual perjury and in order to constitute that crime it

is necessary that one person shall purposely and intentionally

procure or induce another to commit perjury, that is, to willfully

and corruptly and intentionally swear to something, which the

party taking the oath does not believe to be true.

One Hundred and Eighth. In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

If the defendants believed that the persons who were to

make the statements in question could do so truthfully and with-

out stating a falsehood, they would not be guilty of the crime

charged, however much they may have been mistaken as to the

law or the facts.

One Hundred and Ninth. In refusing to give the fol-

lowing instruction to the jury recjuested by said defendant:
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If the defendants believed that the arrangement with the

appHcants for the land in question was within the law and that

such applicants could truthfully make the statements in ques-

tion, then they are not guilty of the crime charged, even if they

were mistaken and the arrangement between them and the ap-

plicants were really in violation of law.

One Hundred and Tenth. In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

Even if you should find that some one of the defendants in-

tended to suborn perjury, or even actually did so, that would

not justify a conviction, of the charge in this indictment unless

you further find that two or more of these defendants, defi-

nitely planned and agreed among themselves to procure the al-

leged perjury.

One Hundred and Eleventh. In refusing to give the

following instruction to the jury requested by said defendant:

Even if you find that perjury was committed by some one or

more of the applicants in question, that would not justify a ver-

dict of guilty unless you further find that at least two of the de-

fendants conspired and agreed together to procure the perjury

to be committed.

One Hundred and Twelfth.. .In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

The defendants arc not charged with defrauding or at-

tempting to defraud the government, and therefore any mere at-

tempt to evade the law upon their part (if there was any such

attempt) would not justify a verdict of guilty unless there was

actually a conspiracy or agreement between them to procure

perjury.

One Hundred and Thirteenth. In refusing to give the

following instruction to the jury requested by said defendant:
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If you have a reasonable doubt as to whether there was an

agreement between the defendants to procure perjury to be com-

mitted, you should give them the benefit of the doubt.

One Hundred and Fourteenth. In refusing to give the

following instruction to the jury requested by said defendant:

Letters and declarations of certain of the defendants have

been admitted in evidence, but before you can consider them as

against any other defendant you must be satisfied beyond a rea-

sonable doubt by other evidence independent of such statement>

that three was a conspiracy between the defendant making the

statement and such other defendant to commit the crime.

One Hundred and Fifteen. In refusing to give

the following instruction to the jury requested by said defend-

ant:

An applicant for timber land has a right to file on it with

the intention of selling it at a profit after he has acquired title

;

and such filing would be for his own use and benefit, within the

meaning of the law.

One Hundred and Sixteenth. In refusing to give the

following instruction to the jury requested by said defendant:

So the mere intention to sell at a profit at some future time

would not be "on speculation" within the meaning of the law.

One Hundred and Seventeenth. In refusing to give the

following instruction to the jury requested by said defendant:

Even if the applicant expected to sell the land to some par-

ticular person whom he knew to be buying timber land in that

locality, it would be no violation of the law unless there was an

actual contract to make the sale.

One Hundred and Eighteenth. In refusing to^give the

following instruction to the jury requested by said defendant:

An applicant for timber land has a right to borrow money
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to prove up on his land, and if necessary to mortgage the land

to secure payment, and this would be no violation of the law.

One Hundred and Nineteenth. In refusing to give the

following instruction to the jury requested by said defendant:

He may also loan money to applicants to enable them to

prove up, with the intention of buying if possible, after title is

secured, and if there is no actual contract, for the sale of the

land, his action in so doing would be lawful.

One Hundred and Twenty-first. In refusing to give

the following instruction to the jury requested by said defendant:

The charge in the indictment is that there was an agree-

ment between the defendants, general in its character, to suborn

a large nnmhcr of persons to commit perjury. An agreement

to suborn one or two persons only would not sustain the indict-

ment even if it were proven.

One Hundred and Twenty-second. In refusing to give

the following instruction to the jury requested by said defend-

ant:

The fact that a Grand Jury has found an indictment in this

case should not be permitted to influence you in the least. The

Grand Jury may hear only one side of the case, and the de-

fendants had no opportunity to appear before that body and

cross-examine the witnesses, and as I have said, its decision

should not affect your judgment.

One Hundred and Twenty-third. In refusing to give

the following instruction to the jury requested by said defend-

ant:

If you find from the evidence that Gesner expressly re-

fused to make a contract and did not intend to many any con-

tract or agreement with the applicants for the purchase of the

lands ; the mere fact that he expected or intended to purchase it
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at some future time, and tl-.at the applicants or some of thein in-

tended to sell to him if they could not do better (if you find these

to be the facts) would not make an agreement which would be

in violation of the law.

One Hundrkd and Twentv-fourtii. In refusing to give

the following instruction to the jury requested by said defend-

ant:

The charge in this indictment is that the oaths of the ap-

plicants in question were intended to be false in the matter of the

alleged contract to convey to Gesner and Williamson and you

must base your findings upon that charge alone.

One Hundred and Twenty-fifth. In refusing to give the

following instruction to the jury requested by said defendant:

There is no charge in the indictment, that the alleged oath

that the applicants were to take, were false as to the character of

the land or as to the manner of obtaining the money with which

to pay for it.

One Hundred and Twenty-sixth. In refusing to give

the following instruction to the jury requested by said defend-

ant:

Even if you should believe therefore that the applicant or

some of them were inaccurate or testified falsely as to where or

how they obtained the money to prove up on their claims, that

alone would not be sufficient to sustain a verdict of guilty in

this cause.

(J)ne Hundred and Twentv-seveniii. In refusing to give

the following instruction to the jury requested by said defend-

ant :

So there is no charge in the indictment of any intended

falsity in the oaths of the applicants as to the amount or quality

of timber on the different claims, and even if you should believe
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from the evidence that there was some inaccuracy or falsity in

that regard, in the oaths or proofs of some of the apphcants, that

would not be sufficinet to sustain a conviction.

One Hundred and Twenty-eighth. In refusing to give

the following instruction to the jury requested by said defendant

:

Indeed, it is alleged in the indictment that the lands in

questions were "subject to filing under the timber and stone

act" and this necessarily implies that they were chiefly valuable

for timber and stone and you must assume for the purpose of

this case that this is true. The indictment being based upon this

theory the government is now estopped from claiming other-

wise.

One Hundred and Twenty-ninth. In refusing to give

the following instruction to the jury requested by said defend-

ant :

The defendants are not charged with perjury in the matter

of their own applications or final proofs, and they are not on

trial therefore as to such application and proofs. You cannot

therefore find them either guilty or not guilty as to the matter of

the statements made in the matter of their own claims.

One Hundred and Thirtieth. In refusing to give the

following instruction to the jury requested by said defendant:

In such case the mere fact that one of the lawyers to whom

he applied for advice, was included with him in this indictment

would make no difference as to his rights in the matter.

One Hundred and Thirty-first. In refusing to give the

following instruction to the jury requested by said defendant:

In this case the indictment charges conspiracy to suborn

perjury in the matter of the sworn statement or application and

not in the matter of the final proof.

One Hundred and Thirty-second. In revising to give
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the following instruction to the jury requested by the defend-

ant:

Experience in the administration of justice makes it proper

for courts to advise juries that the testimony of an accomplice

should be received with great caution, and should be carefully

scrutinized. This is because of the position which he takes, as

confessing contamination with guilt, and admitting participation

in the very crime which he endeavors by his testimony to fix

tijiori the persoii on trial.

One Hundred and Sixty-third. In refusing to give th*..

following instruction to the jury requested by the defendant:

There has been evidence admitted tending to show the pur-

chase of certain school lands by some of the defendants. Whether

or not there was anything irregular or illegal in such purchases,

the defendants are not now on trial therefor, and you cannot find

them either guilty or innocent thereon.

One Hundred and Thirty-fourth. That the Court erred

in overruling the motion of said defendant for a new trial and

in not allowing the same.

One Hundred and Thirty-fifth. That the Court erred

in overruling and denying the said defendant's motion in arrest

of judgment upon the ground that the indictment does not state

a crime and that it does not sufficiently or at all allege that this

defendant or any of the said defendants at the time of the al-

leged conspiracy or at all. knew that the matter to be sworn to

by the persons alleged to be suborned, would be false, ot- that

the defendants or either of them, then knew that the persons to

be suborned ot any of them, would know their statemfehts to

be false at the time they were made, dr Ihat the defendants knew
or believed, that the ])ersons to be suborhed oi" anv of theHi would
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knowingly or wilfully or corruptly, take a false oath in reference

to the matters alleged in the indictment or at all.

One Hundred and Thirty-sixth. That the Court erred

in overruling said motion for arrest of judgment and in not al-

lowing the same, upon the ground that said indictment is so un-

certain that it does not state a crime.

One Hundred and Thirty-seventh. That the Court er-

red in entering judgment against said defendant on said indict-

ment, because the same was not sufficiently certain and definite

and did not charge a crime.

One Hundred and Thirty-eighth. That said Court erred

in sentencing said defendant to pay a fine and to imprisonment

without his first being adjudged guilty of the crime charged in

the indictment or of any crime.

One Hundred and Thirty-ninth. That said Court erred

in pronouncing sentence against said defendant.
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THE COTRT I^RRI<:D IK 0\ERRULIKXi THE DEMUR-
RER TO Till': IXDICTAIENT AND IX OVERRULIXG
AND DEXYIXC; MOTIOX IN ARREST OF JUDGMEXT

Secti(in 5440 of the Revised Statutes under which this pro-

ceeding;- is hroui^ht, ])rovi(les that if two or more persons conspire

either to commit any offense against the United States or to de-

fraud the United States in any manner or for any purpose, and

one or more of such parties do an act to effect the object of the

conspiracy, all of the parties to such conspiracy shall be liable to

a penalt}', etc. The indictment in this case attempts to charge a

conspiracy to commit an offense against the United States, name-

ly, the offense of subornation of perjury, it being alleged that the

perjur}- to be suborned was to take place before an United States

Commissioner when a large number of persons should appear be-

fore him who would be applying to enter and purchase lands

open to entry under the acts of Congress approved June 3rd,

1878, and August 4th, 1892, and known as timber and stone

lands. It is also alleged that such applicants would take an oath

to the effect that they were applying to enter and purchase such

lands in good faith and for their own exclusive use and benefit,

and that they had not directly or indirectly made any contract, in

any way or manner, with any other person or persons. The fal-

sity of the oath was to consist, according to the allegations of the

indictment in this, that such persons had made a contract where-

in- the title to the land they might ac(|uire would inure to the bene-

fit of other ])ersons, namely, the two ])laintiffs in error. William-

son and Cesner.

An indictment under this section charging a conspiracy to

commit an cjffense against the United States must charge a con-

spiracy to commit a statutory offense, as there are no common

law offenses against the United States, and the conspiracy must



be sufficiently charged; and it cannot be aided by the averment

of acts done by any one or more of the conspirators in further-

ance of the object of the conspiracy.

The indictment must state all the material facts and cir-

cumstances embraced in the definition of the offense, and if any

essential element of the crime is omitted, such omission can

not be supplied by intendment or implication. The language of

the Statute may be used in the general description of an offense,

but it must be accompanied by such a statement of the facts and

circumstances as will inform the accused of the specific of-

fense, coming under the general description, of which he is

charged.

Such particulars are matters of substance and not of form,

and their omision is not aided or cured by verdict.

An indictment under Section 5431 of the Revised Statutes

alleging in the words of the Statute that the defendant felonious-

ly, and with intent to defraud, did pass, utter and publish a false-

ly made, forged, counterfeited and altered obligation of the

United States, but not further alleging that the defendant knew

it to be false, counterfeited and altered, is insufficient even after

verdict.

When the criminality of a conspiracy consists in an unlaw-

ful agreement to compass a criminal purpose that purpose must

be fully and clearly stated in the indictment.

In support of the above propositions, see

Britton z's. United States, 108 U. S. 199 ; 27 L., Ed 698.

Pettibone et al z's. United States, 148 U. S. 197; ^y L.

Ed. 419.

United States vs. Hess, 124 U. S. 486; 31 L. Ed. 516.

United States z's. Carl, 105 U. S. 611 (26:1135).

United States I's. Crnikshank 92 U. S. 542; (23:588).

United States vs. Sinunons, 96 U. S. 360 (24:819).



The first two of the cases above cited were prosecuted under

Section 5440. and in all cases prosecuted under the laws of the

United States the accused has the constitutional right to be in-

formed of the nature and cause of the accusation against him.

which is construed to mean that the indictment must set forth

the offense with clearness and all necessary certainty to apprise

the accused of the crime with which he stands charged ; that

every ingredient of which the offense is composed must be ac-

curately stated, and that the acts and intent, going to make up

the particular offense sought to be charged, must be set forth

in the indictment with re?,ronable particularity as to time, place

and circumstances.

To constitute a good indictment for subornation of perjury

the false swearing must be set out with the same detail as on an

indictment for perjury, and the indictment must charge that the

defendants procured the witness to testify, knowing that the

testimony would be false and knowing that the witness knew

that the testimony he was about to give was false, and knowing

that he would corruptly and wilfully give false testimony. In

support of this proposition, see

U. S. vs. Diinncc, 3 Woods 39; 35 Fed. Cases 817.

U. S. vs. Wilcox, 4 Blatch, 393 ; 28 Fed. Cases 600.

U. S. vs. Evans, 19 Fed. Rep. 912.

It follows that an indictment charging defendants with a

conspiracy so suborn perjury nnist state that the conspiracy

charged in the indictment contem[)lated the doing oi each and a'l

i
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of the elements that go to make up the offense of subornation ct

perjury, and among other things it would be necessary nudei

the rules above stated, that the indictment should allege tliar the

conspirators intended as a part of their conspirac/ that the per-

sons to be suborned should knowingly. wilfull\ and c>iru])th-

give false testimony. That the defendants as a nart of the al-

leged conspiracy knew that they would in the fi^t".ro knrrv tn.it

the matters to be sworn to by the persons to be sul-.orned would

be false, and that the unlawful agreement, constituiing ihe con-

spiracy, contemplated that false matters should be sworn to and

matters known to the conspirators to be false.

We quote all that portion of the indictment which is neces-

sary for a full understanding of the point under discussion:

"That John Newton Williamson, Van Gesner and Marion

R. Biggs, late of the City of Prineville, in the district aforesaid,

on the thirtieth day of June, in the year of our Lord nineteen

hundred and two. at Prineville aforesaid, in the said district, un-

lawfully did conspire, combine, confederate and agree together,

and with divers other persons to the said grand jurors unknown,

to commit an offense agair^t the said United States, that is to say.

to unlawfully, wilfully ani corruptly suborn, instigate and pro-

cure a large number of persons, to-wit, one hundred persons, to

commit the offense of perjury in the said district by taking their

oaths there respectively before a competent officer and person

in cases in which a law of the said United States authorized an

oath to be administered, that they would declare and depose

truly that certain declarations and depositions by them to be

subscribed were true, and by thereupon, contrary to such oaths,

stating and subscribing material matters contained in such dec-

larations and depositions which they should not believe to 1>2



true; that is to sav. to suborn, instigati.' and i)rocure the said

persons respectively to come in pers(jn before him. the said

.Marion R. i'-ij^.^'s. who w.'^ then and there a I'nited States Com-

missioner for llie said District of Oregon, and, after being duly

sworn by and before him. the said Marion R. P>iggs, as such

United States Commissioner, to state and subscribe under their

oaths that certain public lands of the said United States, lying in

Crook County, in said District of Oregon, open to entry and

purchase under the acts of Congress approved June 3. 1878. and

August 4. 1892. and known as timber and stone lands, which

those persons would then be api:)lying to enter and purchase in

the manner provided by law, were not being purchased by them

on speculation, but were being purchased in good faith to be ap-

propriated to the own exchisive use and benefit of those per-

sons respectively, and that they had not directly or indirectly

made any agreement or contract in any way or manner, with any

other person or persons whomsoever, by which the titles which

they might acquire from the said L'nited States in and to such

lands should inure in whole or in part to the benefit of any per-

son except themselves, when in truth and in fact, as each of the

said persons would then well know, and as they, the said John

Xewton Williamscju. \ an Ciesner and Marion R. Higgs. wf)uld

then well know, such j^ersons would be a])plying to j)urchase

such larids on speculation, and not in good faith to ap])ropriate

such lands to their own exclusi\e use and benefit respectively,

and would have made agreements and contracts with them, the

said John Xewton Williamson, \ an Cesnerand Marion R. Higgs,

Ijy wh'ch the titles which they might ac(|uire from the said

Cnited States in sr;ch lands would inure to the benefit of the

said John Xewton Williamson and \'an ( lesner, as co-partners in

the firm oi Williamsf n cS: ( iesner. then and before then engaged
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in the business of sheep raising" in said county ; the matters so to

be stated, subscribed and sworn by the said persons being ma-

terial matters under the cnxumstances a.n<\ matters which the

said persons to be suboi-ned, instigated and procured, and

the said John Newton Wihiamson, Van CJesner and

Marion R. Biggs, would not believe to be true; and

the said Marion R. Biggs, United States Commissioner as afore-

said, when adnn'nistering such oaths to those persons, being an

officer and person authorized by law of the said L'nited States

to administer the same oaths, and the said oaths being oaths

administered in cases where a law of the said United States

would then authorize an o.nth to be administered."

Is it alleged in the foregoing indictment that the defend-

ants, or any of them, knew that the matters and things concern-

ing which it is alleged the false oaths were to be taken were un-

true when the conspiracy was formed?

Is it alleged, in any manner, that such knowledge was a

part of such conspiracy, and that the plan or agreement, consti-

tuting the conspiracy, contemplated that the defendants, or any

of them, should have the knowdedge that the matters to be sworn,

by the persons to be suborned, would be false?

A careful reading of the indictment will compel a negative

answer to each of the foregoing questions.

There are two references in the indictment concerning the

knowledge of the defendants as to the falsity of the matters to

be sworn to by the persons who were to be suborned. In the

first reference, it is alleged : "When in truth and in fact as each

of the said persons would then well know and as they, the said

John Newton Williamson, Van Gesner and Marion R. Biggs
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would tlicn well know such persons would be applxing- to ])ur-

chase such lauds on speculation."

The time when the defendants would have such knowledge-

is plainly alleged to he the same time as when the persons to be

suborned would he ai)i)lying to enter and purchase in the man-

nei provided l)\ law. and consequently at a time after the for-

mation of the cons])iracy and at or after the first overt act al-

leged in the indictment.

It is also perfectly obvious that it is not alleged that this

knowledge was contemplated by the conspiracy or formed a

part of it.

The allegation of their knowledge is interjected into the in-

dictment not as showing what the conspiracy w^as or what it con-

templated, but to .show the state of mind of the defendants at

some indefinite time in the future.

On the following page of the indictment we find the sec-

ond reference to the defendants' knowledge of the alleged falsity

of the matter to be sworn to. This reference is as follows :

"And matters which the said persons so to be stiborned. instigated

and procure<k and the said John Xewton Williamson, \'an Ges-

ner and Marion R. Biggs would not believe to be true."

According to this allegation the defendants would have a

knowledge of the falsity of statements to be sworn to at some

indefinite future time, at what future time no person can say

from the indictment ; only this can be said with certainty that

at some indefinite future time the defendants and the ])ersons to

be suborned woidd have knowledge that the matters to be sworn

to were false.

The indictment dc^es not allege that there was in the plan

forming the onspiracy an agreement that the matter to be

swcrji to would be false.
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Here again there is interjected into the indictment a state-

nient concerning the fnt'i^e knowledge of the defendants.

All that has been said regarding the knowledge of the de-

fendants touching the falsity of the matter to be sworn can be

applied to the persons to be suborned.

On the first page of the indictment there is an allegation

referring only to the persons to be suborned as follows : "Which

they should not believe to be true." If the word "ought" had

been used instead of the word "should" no different meaning

would have been conveyed to the ordinary mind. As an allega-

tion of knowldge it is woithless.

If an agreement of the kind referred to in the indictment

were actually made between the defendants, the ultimate object

of it was the acquiring of title to some portion of the public do-

main. The method of so acquiring title would be mere incidents

in the plan, and it would be extremely improbable that the minds

of the defendants should meet with definiteness enough, con-

cerning these incidents, so that they would contemplate as a part

of their agreement that all of the elements of perujry should en-

ter into applications of the various persons who were to apply

to enter the land desired. The pleader in this case undoubtedly

was unconsciously mfluenced in his allegations by a realization

that subornation of perjury was not the ultimate object of the

agreement, and in ftating what he assumed to be the agreement

between the defendants he naturally omitted to set forth each

element of the offense of subornation of perjury.

In this connection wje cite the case of United States vs.

Peuschel and Maid, 1 16 Fed. Rep. page 642.

In this case the defendants were charged by the indictment

with a criminal conspiracy to defraud the United States by ob-

taining title and possession through homestead entry to mineral
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lands luit subject to entry. Jt was held that the fact that the

land contained vahial:)le minerals and knowledge of such fact

by the conspirators at the time the conspiracy was formed are

essential and must be averred in the indictment.

It was alleged that said Edward A. Penschel and Frederick

G. Maid then and therd well knew that there were then and there

within the limits of said land valuable mineral deposits ; the

Court held that from the words of reference used it was impos-

sible to determine whether the defendants had the knowledge im-

puted to them at the time the conspiracy was formed or at the

time of the filing of an affidavit thereafter made, or at the time

of the filing of a homestead application ; and this was fatal to the

indictment. The indictment in the Pauschel and Maid case was

infinitely better than the one luider discussion as to the indict-

ment could be construed to as to impute knowledge to the de-

fendants at the time of the formaion of the conspiracy.

The indictment is utterly void of any allegation to the ef-

fect that the defendants intended that any one should w'ilfuUy

take a false oath.

THE INDICTMENT IS VAGUE AS TO THE CHARACT-

ER OF THE PROCEEDINGS IN WHICH AND THE
TIME WHEN THE ALLEGD SUBORNATION OF

PERJURY WAS TO TAKE PLACE, AND AS TO
WHETHER THE INDICTMENT CHARGES THAT
THE PROCEEDINGS IN WHICH THE ALLEGED

SUBORNATION OF PERJURY WAS TO TAKE
PLACE INCLUDED THE PROCEEDINGS AT THE
TIME OF FINAL PROOF.

There is no doubt but that as a matter of law the proceed-

ings should be ])ointed out in the indictment so that (among
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other reasons) the defendants may prepare for their trial, and

that the offense may be identified.

Our contention upon this point is mentioned in discussing

the question of error in admitting evidence concerning final

proof, and in giving and refusing instructions and in allowing the

jury to base a verdict upon the theory that the indictment al-

leged a conspiracy to suborn perjury at the time of final proof.

We argue the question there at some length and indicate our

opinion as to what the indictment does charge.

In favor of the proposition that the indictment is fatally de-

fective on account of its uncertainty in describing and character-

izing the proceedings in which perjury is to be suborned, we cite

the opinion of the two judges who tried this case. First, Judge

DeHaven held that the proceedings at the time of final proof

were not included in the proceedings wherein perjury was to be

suborned.

Second, Judge Hunt held that the proceedings at the time

of final proof were included and he allowed the jury to base a

verdict on a conspiracy to suborn perjury at the time of and in

the making of final proof.

Judge DeHaven overruled the demurrer challenging the in-

dictment on the groiuid of uncertainty, among other things, and

in this ruling Judge Hunt apparently concurred.

The two judges apparently agree in holding that the in-

dictment was certain and definite, but they radically disagreed

with each other as to what it meant.

In further support oi the contention now being made we
cite

Miller z's. United States, 133 Fed. Rep. 341.
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Milkr and others wcic tried under Section 5440 under aii

indietmer.t cliar^^'ing" a conspiracy to commit an offense against

tlie I'nited States.

The Court in luulertaking to state how clear an indictment

should be. uses the following language:

"\\'hen one is indicted for a serious offense, the presump-

tion is that he is not guilty, and that he is ignr^rant of the sup-

])osed facts upon which the charge against him is founded. lie

is unable to secure and present the evidence in his defense—in-

deed, he is dei)rived of all reasonable opportunity to defend

—

unless the indictment clearly discloses the facts upon which the

charge of the commission of the offense is based. It must set

forth the facts which the pleader claims constitute the alleged

transgression so distinctly as to advise the accused of the charge

which he has to meet, so fully as to give him a fair opportunity

to prepare his defense, so particularly as to enable him to avail

himself of a conviction or ac([uittal in defense of another prose-

cution for the same crime, and so clearly that the Court, upon an

examination of the indictment, may be able to determine wliether

or not, under the law, the facts there stated are sufficient to sup-

port a conviction."

It has been saifl by an eminent judge in effect that an in.-

dictment should be so clear that a person of ordinary understand-

ing upon his arraignment by hearing the indictment read at that

time can <leternn'ne its meaning and prepare for its defense.

Measured by the test laid down in the I\ Tiller case,

supra, the indictment under consideration is most certainly bad,

as judges learned in the law differ as to its construction.

r>y the aid of counsel it woidd have been impossible for de-

fendants to have determined even after two trials what charge

the\' had to meet on the third trial under the same indictment.
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We submit that the dennirrer to the indictments should have

iDeen sustained, and that the judge who tried tlie case last should

not have sent the defendants to trial for a third time upon a rad-

ically different charge fr >ni what they had already been twice

rried, all three trials being- had under the same indictment.

FURTHER, THE INDICTMENT DOES NOT IDEN-

TIFY THE PARTICULAR OFFENSE IN THIS: THAT IT

DOES NOT MENTION THE NAMES OF THE PARTIES

TO BE SUBORNED, OR STATE THAT SUCH NAMES
WERE TO THE GRAND JURORS UNKNOWN, OR
THAT THE CONSPIRACY CONTEMPLATED THE SUB-

ORNATION OF PERSONS THEN UNKNOWN TO THE
ALLEGED CONSPIRATORS; NOR DOES IT IDENTIFY

THE LANDS WHICH WERE TO BE ENTERED.

While a reading' of the overt acts alleg^ed leads one to the

conclusion that the names of some of the persons to be suborned

were known yet the oven acts cannot be referred to for the pur-

pose of aiding the indictment in this respect.

See cases cited supra.

If the conspiracy was to suborn persons to be determined

upon thereafter or Avhatever persons defendants might be able to

procure to commit perjury the indictment should have so stated.

We concede that the indictment need not be more specific than

the conspiracy in its details, but this does not prevent the appli-

cation of the rule contended for.

It should all the time be borne in mind that the conspiracy

attempted to be charged here is a conspiracy to commit a statu-

tory offense, each and all of the elements of which could be

pointed out.

This point is of importance to the defendants as well as the
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one last argued. If the charge relates to the time of final proof

.IS the proceedings in which perjury was to be committed, it is an

entirely different conspiracy from one relating to the time when

application is first made and su'pported by different evidence. It

would have assisted in identifying the offense if the indictment

had alleged tlie names of the persons to be suborned or stated

Vliat thev were unknow^n to the grand jurors or unknown to the

conspirators at the time the alleged conspiracy was entered into.

That il is necessary to name the persons to be suborned if

known or state that they are unknown, etc., see Section 1396,

2nd \'ol. of Wharton on Criminal Law, yth Ed.

For a concise statement of the law as to what constitutes

uncertaint}- in an indictment under Section 5440.

See U. S. vs. Walsh, 28 Fed. Cases, page 394, case No

1 6636.

More laxity is allowed in cases charging a conspiracy to

defraud than in a C(^nspiracy to commit an offense against the

^ 'nited States.

IT IS FCRTIIFR COXTEXDED THAT THE IXDICT-

MEXT DOES XOT STATE AX OFFEXSE IX THIS:

THAT IT DOES XOT ALLEGE THAT THE STATE-

MEXTS TO r.E SUBSCRIBED AXD SWORX TO BY THE
PERSOXS TO BE SUBORXED WERE TO BE TRAXS-

^^TTEI) TO THE REGISTER AXD RECEIVER OF THE
LOCAL LAXD OI'l-ICE, AXD THAT THE COXSPIRACY

SO COXTEM PLATED.

The Statute (see page 209 Su])plement 1903, Comj:)iled

Statutes (jf L'nited States, 190C) authorizing the adnn'nistration

bv a I'. S. Commissinoer of oaths in api^lication under the timber

and. stone act. provides thu the- proof, affidavit and oath when so
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riade and duly subscribed, shall have the same force and effect

as if made before the Register and Receiver when transmitted

to them with the fees and commissions allowed and required by

law.

Thre is nothing- in this indictment which charges that the

witnesses were to subscribe affidavits, etc., that they might

swear to or that the same should be transmitted to the Register

and Receiver.

In order to be of any effect and be material, they must be

so transmitted.

See State of Washington vs. Ed. Smith. 3 Wash., p. 14,

and cases therein cited.

In the Smith case, supra, it is stated that under Section 867

Code 1 88 1, an information does not sufficiently charge the

crime of perjury for the making of a false affidavit wdien it

does not allege that such affidavit is sworn to for the purpose of

being used in some action or proceeding wherein by law^

such affidavit would be material, or by using or consenting to the

use of such affidavit after being sworn to in such action or

proceeding.

Section 867 referred in the decision reads as follows

:

Sec. 867. Every person wdio, having taken an oath that he

will testif}', declare, depose or certify truly before any compe-

tent tribunal, officer or person, in any of the cases in wdiich such

an oath may by lew be administered, wilfully and contrary to

such oath, states as true any material matter which he knows to

be false, is guilty of perjury.



1 lio indictnu'iit rc-hTuiiLjn isypiunted on paji^c —a of the rv—

record; llic deinurrer paj^e' — . the motion in arrc^str^'f judge-

ment paue A--/ motion for new trial on ])a":(./V^-, /^uid assij^n-

nient of errors Xo. i on ;'ai;e ^^ 135 on page — , 136/on page

/ yT-y and 134 on i)age -/-.7^ ^

We submit that the demnrrer to tlie inchctment ought to

have been sustained; that the motion in arrest of judgment and

for a new trial ought to I'lave been granted.
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THE COURT ERRED IN HOLDING THAT THE
CONSPIRACY ALLEGED IN THE INDICTMENT CON-

TEMPLATED THAT PERSONS WERE TO BE SU-

BORNED AT THE TIME OF FINAL PROOF AND
IN ADMITTING EVIDENCE TENDING TO PROVE
SUCH CONSPIRACY: THE COURT ERRED IN

ADMITTING EVIDENCE TENDING TO SHOW
PERJURY IN FINAL PROOF; THE COURT
ERRED IN INSTRUCTING THE JURY THAT IT MIGHT
BASE A CONVICTION ON A CONSPIRACY TO SU-

BORN PERJURY AT THE TIME OF FINAL PROOF.

It was error to consider the final proofs as it is not charged

that the conspiracy involved subornation of perjury at that time,

and (2) according- to the allegations of the indictment the false

statements on the part of the persons to be suborned was to

consist in their swearing falsely that the land which they were

applying to enter was not being purchased by them on specula-

tion, but were being purchased in good faith to be appropriated

to the exclusive use and benefit of such applicants, and that they

had not directly or indirectly made any agreement or contract

in any way or manner with any other person or persons whom-

soever by which the title which they might acquire from the

L^nited States in and to such lands should inure in whole or in

part to the benefit of any person except themselves.

Lender the law such oath was required at the time of the

making of the written statement or application as it is called in

the statute, but it was not required at the time of final proof by

any statute of the United States. The two sections of the statute

referred to being as follows (Pages 1 545-1 546, A^olume 2, L'nited

States Compiled Statutes, 1901 ) :



"Applications for ])iirclKisc of limber and stone lands;

false swearinfj" : penalty.

"Sec. 2. That any person desiring' to avail himself of the

provisions of this act shall file with the reg'ister of the proper dis-

trist a written statement in diiplicatc, one of which is to be

transmitted to the (ieneral Land C^ffice, designating l)y legal

subdivisions the ])articular tract of land he desired to purchase,

setting forth that the same is unfit for cultivation, and valuable

chiefly for its timber or stone ; that it is uninhabited : contains

no mining or other im])rovements, except for ditch or canal pur-

poses, where any such do exist, save such as were made by or

belong to the applicant, nor, as deponent verily believes, any

valuable de])osit of gold, silver, cinnibar, copper or coal : that

deponent has made no other application imder this act ; that he

does not a])])ly to purchase the same under speculation, but in

good faith to a])i)ropriate it to his own exclusive use and bene-

fit ; and that he has not, directly cm- indirectly, made any agree-

ment or contract, in any way or manner, with any person or

persons whatsoever, by which the title which he might acquire

from the government of X\v: L'nited States should inure in whole

or in part, to the benefit of any person except himself; which

statement must be verified by oath of the applicant before the

register or the receiver of the land office within the district

where the land is situated; and if an\- person taking such oath

shall swear falsely in the premises, he shall be subject to all the

pains and jjcnalties of j^erjury and shall forfeit the money which

he may have ])aid for such lands; and all right and title to the

same: and in an\' grant or conveyance which he may have made.

L'xcept in the hands of bona-fide purchasers, shall bo mdl and

void.

./(•/ /;,'/;(' .^, 187.S. c. 151, J, 20 Stat. 8<;.
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Publication of application for purchase ; proofs, entry and

patent ; regulations.

Sec. 3. That upon the filing of such statement, as provided

in the second section of this act, the register of the land office,

shall post a notice of such application, embracing a description

of the land by legal subdivisions, in his office, for a period of

sixt}' da}'s, and shall furnish the a])plicant a copy of the same

for publication, at the expense of such applicant, in a newspa-

per published nearest the location of the premises, for a like

period of time ; and after the expiration of said sixty days, if

no adverse claim shall have been filed, the person desiring to

])urchase shall furnish to the register of the land office satisfac-

tory evidence, first, that said notice of the application prepared

by the register as aforesaid was dul}- published in a newspaper

as herein required ; secondly, that the land is of the character

contemplated in this act. unoccupied and without improvements,

other than those excepted, either mining or agricultural, and

that it apparently contains no valuable deposits of gold, silver

cinnabar, copper or coal ; and upon the payment to the proper

officer of the purchase money of said land, together with the

fees of the register and the receiver, as provided for in case of

mining claims in the twelfth section of the act approved May

tenth, eighteen hundred and seventy-two, the applicant may be

permitted to enter said tract, and, on the transmission to the Gen-

eral Land Office of the papers and testimony in the case, a

patent shall issue thereon ; Provided, That any person having

a valid claim to any portion of the land may object, in writing,

to the issuance of a patent to lands so held by him, stating the

nature of his claim ther.'^t.o ; and evidence shall be taken, and

the merits of said objection shall be determined by the officers

of the land office, subject to appeal, as in other land cases. Ef-
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feet shall be jiiven iu tiie foregoing- provisions of this aet by reg-

ulations to be preseribed by the Commisisoner of the Genera!

Land Office."

"Act June 3, 1878, c. 151, 3. 20 Stat. 90.

"Act May 10, 1872, c. 152, 12, nienticjucd in this section,

is incorporated into Rev. St. 2334."

The first (luestion for discussion is this: Docs the con-

spiracN' mentioned in the indictment involve the intention that

perjury should be committed at any other time or in any other

proceedmg than at the time when the written statement should he

made, which is the initial ])roceeding taken by an ap])licant to

acquire land under the timber and stone act.

We contend th;it the subornation t)f ])er)ury refered to in

the indictment was to take i)lace at the time of the making of said

written statement.

We have heretofore cited the unpublished decision of Judge

DeHaven m this matter assuming that it is entitled to as much

weight as it would be if published.

We are not contending that the indictment is free from am-

biguity or uncertainty. f>r sufficiently clear so that a demurrer to

it should lie overruled.

Indeed we could not well make such a contention in view of

the variety of decision upon this indictment arrived at by men

of much more than orlinary understanding. TTowever. we con-

tend if the indictment is held to allege anything wiMi certainty

it alleges that the cons])irac\- charged did nut contemplate the

subornalion of ]Hriur\' at the time of finrd ])r(~>of.

\\'e are led to this conclusion because the written statement

which is made by the applicant, as his iniliatorv step in making

his application, includes the ver}- matters and things concerning



which it is alleged in the indictment perjury was to be suborned.

See Section 2 of the Act above quoted.

Further it is not charged in the indictment that there was to

be any false statement made about any matter or thing which the

statute provides shall be proved at the time of final proof.

The pleader copied from the statute the matter that must

be included in the written statement and alleged that the con-

spiracy contem])lated that a large number of persons should

swear falsely with reference to these matters and things. Again,

it is alleged that at tbe lime wben perjur\- was to be suborned

the persons to be suborned would then be a])plying to enter and

purchase in the manner provided by law, and a person who makes

the written statement referred to in the second section of said act

is by the statute denominated an applicant and his written state-

ment made at the time of such application is denominated an ap-

plication.

Upon reading the statute of the United States relative to

this matter and tbe indictment it appears ihat no reference was

n.iade in the indictment to the proceedings necessary to be had

under the statute at the time of final proof, it is not alleged in the

indictment that the conspiracy contemplated that any person

should swear falsely about any matter required by statute to be

proved at the time of final proof.

A most careful scrutmg of the indictment will not reveal

that it \\as in contemplation of tbe consi)iracy alleged that any-

one of the persons to be suborned should t'ver make final proof or

ever take any oath of any kind at that time.

A large number of overt acts are alleged to have been done

by the defendant Ciggs, and each of them consisted in making

a written statement for the signature of the several applicants.

The statute provides as above set forth for the making of a



wn'tlon slalciiunt when a])i)licati(iii is madi'. wliicli statrmcnt

contains all the nialkrs which were td be falsely sworn 1o nn-

<ler the alleviations nf the indictment. The staUile does not jiro-

vide thai the applicant shall make oalh at any other time {n iIk-

matters contained in the written statement concernin;^- which it

IS alleg'cd f)erjin\v was to he suborned. On the other h:ind the

statute provides just what shall be sworn to by the applicant at

t'X' time of final proof, which final jiroof must be m.ide at

least sixty days after the makin^- of the writti'n staement.. It is

an entirely different proceedinq-. at an eniireh- different time, a

proceeding- at which other facts than those mentioned in the

written statement are to ^e ])roved, and a ]M-oceedinq; in which

i:one of the matters conceriiinq- whicht it is alleged. pcrinr\- was

to be suborned are to be i^roved. We submit that it is dear as

<'.ny thinq that can be qatl.ered from this indictment that the in-

dictment docs not charge that the al'eqed conspiracy intended

to svborn perjury at the time of final proof.

It niay at least be contended witli pro])riety that an indict-

ment means what it was construed to mean at two trials under it.

and that if this indictrncnt can be construed to refer to the time

of final i)roof it is so vague in that respect that a large number

(;f ])erscns were decived as to the true meaning.

It is to be observed that there is a different penalty attached

to false swearing under Section 2 from the ]ire>cribed jHiialty

under Section 3, that imder Section 2 in addition to the offend-

ing party being suljject to all the pains antl penalties of per-

jury he shall forfeit the money which he may have paid for tlie

land and all right and title to the same. etc. Xo such ])enalt\-

is provided in the ^^rd section as against a person taking a false

oath at the time of linal ])ro()f.

ll'c iiiakr thr fiirt /ut coHtiiilion that the Court cvrcd in ad-



luiffiiii:; tcstiinoiiy concerning; Ilic final pi'.iof. and i)i ijistrnctini!;

the jiu y in sneli a manner I hat a z'crdict of gniity ntiij^/it be re-

turned if the jury believed that a eonspirae\ was oUered into

to procure persons to szvear falsely at iJie lime of final proof, and

the court erred in Ihese particulars, c'c'cn thouQ;h fliis Court

should be of Ilic opinion that .iJie indict >nent underlakes to

c/iari^e Ihat persons zcere to be suborned at the time of final proof,

for tlie reason thai Ihcre is no law of the United States auihor-

iniui^ an oatli lo be administered lo a person, at tlie time of final

proof, concernini!^ the matters and Ihiir^s, that Ihe persons to be

subcrned are alh\i:;ed to haz'c sieorii falsely about, under the al-

l^.e:ati(>ii of tlie indictment.

As noted above, the statute provides that "Effect shall be

given t(^ the foregoing provisions of this act b\' regulations to

be prscribed by the Commissioner of the General Land Office,''

and it is contended on the part of the government that the Com-

missioner of the General Land Office has by appropriate reg-

ulations provided that evidence shall be taken at the time of

final i^roof to establish the 1i"uth of the matters that must be

verified by the applicant in his written statement, and that the

rules and regulations so promulgated have all of the force and

( ffeet of law, even for crinninal purposes. The plaintiffs in er-

ror resist this contention and earnestly insist that a statute of

the L'nited States cannot be added to for criminal purposes by a

departmental regulation.

Li the first place, the only authority that is contemplated to

be conferred upon the Commissioner of the General Land Office

is to enable him by regulations to give effect to the provisions of

this act. It was intended that by such regulations, effect should

be given to what Congress had already enacted and there is no
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intention manifest in the statute to confer upon the Commission-

er the power to add to the congressional enactment.

Indeed Congress itself cannot delegate to any person or tri-

bunal the powers which are legislative, and if it should attempt

to do so it would be unconstitutional exercise of power, inas-

much as the legislative power of the L'nited States is vested ex-

clusively in Congress by the Constitution. The power sought

here to be exercised by the Commisisoner is plainly legislative,

because he has undertaken to add to the statute itself, and has de-

termined what it, the statute, shall be, and what it shall contain.

See Cincinnati iV. & C. R. C. t'jt. Clinton County

Conirs. 1st Ohio. State 88.

Coolcy's Const:' f.twnal Limitations, P. 137, 6th Edition.

If the Commissioner of the General Land Office has the au-

thority to add the matter in question to the third section of the

statute under discussion, he C(nild add whatever else might seem

to him best.

That no part of the legislative power conferred upon con-

gress b\- the constitution can be delegated to any other dej^art-

ment of the government is universally recognized as the law, and

the only f|uestion tliat is involved here is this: lias the Com-

missioner in the making of the regulation referred to exercised

legislative jxnvers? If he has, whether authorized so to do by

Congress or not he has overstepped his constitutional right.

\gain rules and regulatiors may properl\ br made by the various

(ki)artments with which, ])ers()ns dealing with the Department
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der to be heard or to obtain that for which they are seeking.

Such orders and regulations may have the force of law in

a sense, but they do not have the force of law so that the /loca-

tion of such orders render a person criminally liable. In order

to render a person criminally liable he must be guilt}- of a viola-

tion of some penal enactment emanating directly froni the su-

preme legislative power.

It is obvious that unless the regulation of the commissioner

of the General Land Office has the force of a crimnial act

emanating from Congress, the plaintiffs in error in tbas case

could not be guilty of a conspiracy to suborn perjiu'y in a mat-

ter wherein it was contemplated that the persons to iie =;uborned

should swear falsely to matters which were not required to be

proved by the statute, but only by a regulation of tlu; depart-

ment.

In siu^^t^of our contention, we cite United States vs.

Maid, ii6 t^S., at page 650, wherein it is held that a criuiinai

offense against the United States cannot be predicated on the

violation of the requirements imposed only by a rule or regulation

of one of the executive departments of the government, and that

to constitute the crime of perjury under Revised Statutes f^^]Q2

bv the making of a false affidavit in relation to entry of public

lands it is essential that such affidavit should be material, and

that it should be authorized by a law of the United States. Such a

charge cannot be based upon an affidavit of the non-mine ral

character of the land made in support of a homestead entr^ , al-

though a regulation of the land office requires such an affidavit

to be made in certain cases, since it is not required by Revised

Statutes 2290, which prescribed the contents of a homestead af-
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t'iclavit, and the statute cannot be added to fo: orininal ])v,-r-

poses hy a departmental rei;ulation.

'i'he case of United States ai^ainst Maid just cited is strict

1\- analot2^ous to the one under discussion, an<.l we tliiuk is de-

cisive of the contention that we are making.

\\"e further cite in su])i)ort of our contention I'nited. SMtes

vs. lUasingame, 1 16 U. S. 654, wherein it is held that the i-ro-

visions of the sundry civil service appropriation .\ct of jnm J.th

''^'^7. (30 Stat. 1 1 \ making' it a crime to violate any rule or reg-

ulation thereafter to be made by the Secretar}' of the (nrerio.*

for the ])rotection of forest reserves, is void as in substance a->d

effect a delegation of legislative power to an administrnt've of-

ficer.

it is said on page 6^2 United States vs. }^Iaid. supra, that

" \ dei)artment regulatioi. may have the force of law in a civil

i'uit to determine property rights, as in Cosmos ILxploration

( "oinpanv vs. the Gray Eagle Oil Company .supra, and yet be in-

effectual as the basis of a criminal prosecution. U. S. vs. Eaton.

su])ra. The Supreme Corit of the I'nited States in the case last

cited marks the distinction thus

:

"Regulations prescril^ed Ijy the ])residcnt and by the heads

of (1( partments under authority granted by congress. ma\- be reg-

vlations ])rescril)ed 1)_\- lav, so as lawfnll}' to support acts done

nndcr ihem and in accorduMice with them ; and may thus have,

' 1 a ])roper sense, the force of law : but it does not follow that a

'h!n;>" ref|uired bv them is a thing so reciuired by law as to make

the neglect to do the thing a criminal offense in a citizen, where

;i statute does not distinctly make the neglect in (piestion a crim-

"nal offense."

In I)astcr\ignes et al vs. United ."-States. 122 Vcd. Rep. ]).

30. iIk Circuit Court of .\ij))eals for the Xinth Circuit reached the
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c nC'iision in a civil suit brought by the United States to enjoin

the plaintiffs in error fr'^m herding and grazing sheep on the

Stan'slaus Forest Reservation, that the provision of the sundry

civil service appropriation act of 1897 relating to forest regula-

lation and which authorizes the Secretary of the Interior to

*'make such rules and regidations and establish such service as will

insure the objects of such reservations, namely, to regulate their

occupancy and use and preserve the forest thereon from destruc-

tion, and which itself prescribes the penalty for violation of such

regulations, is not ur. constitutional delegating legislative

power to an administrative officer."

It is to be noted thr^t the Blasingame case, supra, was a

criminal one and the case c/ Dastervignes was civil, and the two

decisions are to be distinguished upon that ground.

There is, however, a v»dde distinction between the last cited

case and the one under discussion. In the last cited case the law

itseH prescribed the penalty for the violation of the regulations.

It is universally held that Congress cannot delegate its leg-

islative power so as to authorize an administrative officer, by

the adoption of regulation to create an offense and prescribe

punishment for its violation.

Statutes are sometimes held valid which prescribe a pun-

ishment for the offense which in general terms is defined by the

statute, the regulation dealing only with the matter of detail and

administration necessary to carry into efffect the object of the

law.

The Dastervignes case, supra, does not determine the ques-

tion which we are discussing.

In the first place, the act above quoted provides in Section

3 thereof what is necessary for the claimant to prove at the

t'me of final proof and continues that on the transmission to the
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p^cncral land office of flic papers and testimony in the ease a pat-

ent shall issue thereon.

The ai)]>licant is entitled to his patent on making- certain

[Toof nnder the statnte.

The rcj^'nlation ])rovi(!e.s ])roor in addition to the stalntory re-

qnirenient.

{•"rrther, ("<")n^Tess has nowhere nndertaken lo jiroA-ide that

it sliall he a crime to violate the regnlations made or to be made

h\- the Cc^mmissioner of the (leneral Land Office in this i)ar-

r;cu!;ir, and it has nowhere nndertaken to denonn.-e as perjnry

false swearini; with reference to matters which the statute does

not ref|nire ^hall be ])roved at the time of tMial i)roof nnder the

timber and stone act. but which are rec|niretl only by a reg^nlatio-i

('+'
th'.' department.

Xeither has the Con.missioner of the (ieneral Land Office

undertaken, nor has he tlie authority, to provide b\' rule c)r reg^-

nkiticMi that a person shall l)e ij,'uilty of ])erjury in swearing- false-

I\- to niatters required b}- hin^. in final jjroof under the timber and

stout act not re(|uired b\ the statute.

Xo penalty is attached to swearing falsely in final ])ro;>f

under the tunber and stone act. except that the taking of a wilful

false oath concerning matters required to be ])roved by statute

is denounced as perjur}- under Section ^3^)- '*^" t'""-' ^omi)iled

.*-"t,-tiute.

It follows that the defendants, in order to be guiltv of su-

bornrition of perjury, uuisi have cons])ire(l to iuduee some one to

t.'-ke an oath before a competent tribunal officer or jiersou in a

ca'^e in which a laii' of th<' ignited States authorizes an <>ath to he

administered, etc.

We have seen no deci;.iou which would tend to establish the

proposition that the regulation of the commissioner of the ( ien-
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-.ral Land (Iffice is a law of the United States within the mean-

ir.q" of the ])hrase as used in Section 5392.

It was urged at the hearing- that the case of the United States

against I'ai^ey U. S. 9th Peters 238, 9 Law. Ed. 113, was au-

thority in support of the contention that tlie rules made bv the

Commissioner of the (ieneral Land Office had the force and ef-

fect of a law of the United States within the meaning of the

phrase as used in Section 5392, Revised Statutes. We do

Tiot so understand the case. In that John Bailey was in-

dicted for false swearing under 3rd Section of Act of

Congress of ^larch ist, 1823 (Chapter 165) which

provides that if any person shall swear or affirm falsely

touching the expenditure of public money, or in the support of

anv claim against the United States he shall, upon conviction

thereof, suffer as for wilfid and corrupt perjury.

The indictment charged the false swearing to be in an affi-

davit before a Justice of the Peace of the Commonwealth of

Kentucky in support of a claim against the L^nited States under

the act of Congress of the 5th day of July, 1832 (Chapter 173).

to provide for liquidating and paying certain claims of the State

of \'irginia. The Secretary of the Treasury had established a reg-

ulation immediately after the passage of the last mentioned act for

the government of the department, and its officers, in their ac-

t on? upon the claims in said act mentioned. And among other

tilings provided that affidavits made and subscribed before any

justice of any of the states of the United States would be re-

ce;ved and considered, etc., and the question was whether the

said Justice of the Peace had authority or jurisdiction

to admmister the oath or take the affidavit. The Court held

that the Justice had jurisdiction to administer the oath, say-

ing that the act of 1823 did not create or punish the crime of per-
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jr. . tcchnicalK' ct)iisi(lorc'l. l)ut it created a new and snsl)tan-

t'''" (iffcnso of false swearing- and imnished il in the same man-

ner ar i)erjury.

The oath therefore ned not be administered in a jnchcial

proceeding or in a case vvliere the state magistrate under the

state laws had judicial jurisdiction so as to make the false swear-

injT iH-rjur\-. It would be sufficient that it might l)e lawfully ad-

mini;- tered !)} the magistrate and was not in violation of his of-

f'cial duty.

There was no express authority given by any law of the

I'nited States to any state magistrate to administer an oath in a

case like the Bailey case. The Court held that the Secretary of

tVie Treasur}- by imi)lication possessed the power to make such

legulation and to allow such affidavits in proof of claims under

tlie act of 1832.

The Court says, after setting out the customs of the

dejtartment. that Congress must have been presumed to have

legislated under this knov/n state of the laws and usage of the

'Treasury Department. And the act of 1823 is construed with

reference to this usage. It is held that the act does no more than

to change a common law offense into a statutory offense, it be-

nig stated "that it is clear that by the common law that the lak

irg of a false oath with a view to cheat the government or to

ficfeat the administration of juiblic justice though not taken

within the realm, or wholly dependent upon usage and i)ractice.

].> punishable as a misdemeanor. The defendant in this case

( l.^>ailey case) is not charged with perjury, but with a violation of

the statute which provides a penalty for false swearing," it be-

ing held that Congress in providing this penaU}- legislated in ac-

cordance with the custom nf the Treasury Department in re(|uir-

ing affidavit; and designating state officers who had authnrity
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to administer oaths within the state as prG]^cr persons before

V, li;)m the affidavits eould be taken.

This case is authorit\- for the proposition that Congress mav

]>rescribe a penalty for false swearins^- in matters wherein it is

the cnstrm for the Treasury Department to receive affidavits in

support of claims ag'ainst the United States, the legislation on

this subject assumes that evidence under oath will be submitted

in support of the claims. In the Bailey case the Congressional

act prescribed the ])enalty but did not denounce the offense as

l;rrjur}-. L'nder the conrrion law it was an offense to file a false

affidavit in support of a claim against the government, although

taken outside of the realm, but the offense was not perjur}',

neither was it so made by the act above mentioned. ,

The proceeding in the Bailey case was under the statute

creating the offense and not under the statute defining ])eriury.

hi further supi:)ort ot our contention, we cite United States

vs. Bedgood. 49 Fed., commencing on page 54.

Bedgood was charged with perjury an<l alleged to have

been committed in making a i)re-emption proof, and the Court in

holding that the oath required was extra judicial in that the al-

1( ged false oath consisted in swearing falsely to matters not re-

cr.u'red by statute to be proven makes use of the following lan-

guage:

See bottom of page 58. top of page 59.

Congress having expressly declared what officers are au-

thorized to take affidavits and administer the oaths required by

law in pre-emption entries and having expressly prescribed what

statements the affidavit of the pre-emptionist shall contain, neith-

er the commissioner nor the secretary has the legal authority to

d.'siiiuate other officers before whom such oaths mav be taken
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or to prescribe the existence of other facts than those requircrl by

t'le statute. The law makes the existence of certain facts and oath

thereof the only prerequisite to demanding a particular right, and

oath of other facts in connection therewith, however false, is

not perjury, and this is s li i on the theory that the commissioner

ma;, have made regulations prescribing what shall be contained

in the affidavits.

]n a late case arising in the District of Washington in a

c:i; e wherein the United States was plaintiff and Ott and Wil-

liamson were defendants. Judge Hanford held that perjury could

TiO*" be predicated upon in affidavit which is required only by

n.'gulation of the Interior Department; that perjury could not be

assigned on such an affidavit. The case was tried before a jur}

and is not reported.

In the case of Caha, plaintiff in error, vs. United States, U.

S., 152 U. S. 211, 38 Law. Ed. 415, the plaintiff in error was con-

victed of false swearing in a land office contest case wMth respect

to a homestead entry : the Supreme Court affirmed a conviction

on the ground that contest before the local land office had been

recognized b}- Congress so that it was a competent tribunal.

The Court expressly says, that in the Caha case "Xo viola-

tion is charged of any regulation made by the Department. .VII

that can be said is that a place and an occasion and an o])portu-

inty were provided by thj regulations of the department, at

v.hicli the defendant committed the crime of perjury in viola-

tion of Section 5392."

In the Caha case, although contests in a homestead entr\

hf d not been expressly provided for by statute, yet they had been

recognized by congress, hence the tribunal ,vas a competent one.
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In nirther support of our contention, we cite

Morrill vs. Jones, io6 U. S. 466 467, 27 L. Ed. 267, 268.

In this case it is said ihat the Secretary of the Treasury can-

not alter or amend a revenue law, and all that he can do is to

rf^gulate the mode of proceeding to carry it into effect.

U. S. vs. Eaton, 144 U. S., 677, 36 L. Ed. 591, is also

cited. '^ '

,

This case holds that a dealer in oleomargarine is not guilty

o^ a public offense on acd 'Unt of a violation of a regulation made

hv V Commissioner of Internal Revenues as the law itself did

rot prescribe the duties which the dealer faded to perform.

We quote from the opinion in the Eaton case the following:

It was said by this court in Morrill vs. Jones, 106 U. S. 466,

467 (27: 267, 268), that the Secretary of the Treasury cannot

by his regulations alter or amend a revenue law, and that all he

can do is to regulate the mode of proceeding to carr\' into effect

what Congress has enacted. ^Accordingly, it was held in that

case, under 2505 of the Revised Statutes, which provided that

live animals specially imi)orted for breeding purposes from

beyond the seas should be admitted free of duty, upon proof there-

of satisfactory to the Secretary of the Treasury and under such

regulations as he might proscribe, that he had no authority to

prescribe a regulation requiring that, before admitting animals

free, the collector should be satisfied that they w ere of su-

perior stock, adapted to improving the breed in the United

States.

Much more does this principle apply to a case where it is

sought substantially to prescribe a criminal offense by the regu

lation of a department. It is a principle of criminal law that an

offense which may be the subject of criminal procedure is an act
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committed or omitteil "in violation of a puljlic law. citlier for-

hiddinc^ or commanding- it."

4 A>ii. & Eiig- line. Laze, 642; 4 Bl. Com. 5.

See furtlicr

LI. S. z's. Ccrtcs. 107 I'. S. 671 (27:334).

The foregoing cases discuss the general question involved

and furnish numerous ilhistrations of the appHcation of the

l^rincipal contended for. and we think are sufficient to cstabhsh

o"r position.

The prosecution endeavored to show that there was a con-

spiracy on the part of defendants to suborn ]UM-iury at the time

of final proof, and the bill of exceptions is full of this evidence.

The Court also instructed the jury in sucli a manner as to

authorize it to base a verdict of guilty if they should find a con-

s])iracy to suborn i)eriur\' at the time of final ])roof raised by as-

signment of error loi, the instruction com])lained of being found

on page — of the record.

Another instruction to tlie jury under assignment of error

100 found on page — of the lerord raised a like question.
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And again a like instruction under assignment of error loi

found on page — of the record.

The Court refused to give the following instruction in this

case

:

"The indictment charges conspiracy to suborn perjury in

the matter of the sworn statement or application and not in the

matter of final proof." i

This instruction is found on page^-^/f the record.

TJae final prooLof. John W'atkins was admitted in evidence.

-See page -^— oi the record.

There was also admitted in evidence over the objection and

exception of the defendant the final proof of a large number of

persons, being of like tenor and effect as that of John Watkins,

namely, Joel, Calavan, Christian Fuerhelm, Laura Biggs, Ora F.

Parker, Sarah Parker, Robert G. Foster, Airs. Foster, Josiah

(] raves, Monia Graves.

The Court admitted final proof and cross-c.vaiuiiiafioii of

each of said persons and the cross-examination of the said John

W'atkins on final proof.

These objections are presented by assignments of error 22

and -13, and others, and are found on the following pages of the

record. J ^-^^ ^^ j^__ ^J^ ^

It is useless to point out the evidence which the prosecution

offered tending to show conspiracy to suborn perjury at the

time of final proof as it involves nearly all of the witnesses, and

there can be no question Init that if an error was committed in

this p-irticular it wms vital to the case, and should result in a re-

versal.
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IT WAS I-:RRUR I'OR TIJE COURT^TU CMARCjE

TIIK jLRV AS FOLLOWS:
"THE CHARGE IX THE IXDICT^IEXT IS THAT

THERE WAS AX AGREEMEXT BETWEEX THE DE-

FEXDAXTS (;EXERAL IX ITS CHARACTER TO SU-

r.ORX A LA'IGE XUAIBER OF PERSOXS TO COMAH'i^

IMCRJCRV. AX AGREEMEXT TO SCBORX OXE OR

TWO PERSOXS OXLY WOULD XOT SCSTAIX THE IX-

DICTMEXT EVEX IF PROVEN."

The Court not only refused the above instruction, but gave

one which implied to the contrary of the requested instruction,

'["hese questions are covered by assignments of error Xos. 105

ancLj2U and the instruction requested and refused is f/)und on

page (jt tlie record, and tlie one given is lound on page ^^

of the record.

There was a large amount of testinionv introduced bearing

Uj>on this question, and in many cases it was clear that no perjur\-

was intended to be suborne(i. and in other testimony an inference

might be drawn that pcijury was to be suborned.

See the testimon\- of Calavan, page loi the record.

Calavan testified that h>' was told by Dr. Gesner that he was

under no obligation to seli to him.

Again, the inference night be drawn from lien Jones' testi-

many that the iiUi'iition vas that he should' know ng!y swear

falselv.

See testimony of Jones, i)age of the record.

In short, the testimony was of such a nature that the jury

might have believed that the conspiracy involved the suborning

of one or two ])ersons. The evidence abov- referred to is given

as a sampl • The reference to testimony miglit be indefinitely ex-
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ttnded without serving' any useful purpose. The trial judge

imder this state of the evidence considered it to be the law thai

the defendants would l)e guilty if the conspn"acy referred to one

or two persons only. W'c submit that it would be an improper

identification of a offense to charge that two or more persons

conspired to suljorn a large number of persons, to-wit, lOO per-

sons, if in fact the conspiracy referred to only one or two.

Any ])erson reading an. indictment charging defendants with

conspiracy to suborn one (-)r two persons, and another indictment

charging the same persons with a conspiracy to suborn a large

number of persons, namel}' lOO, would understand that different

C(~insi>iracies were referred to.

A conspiracy to suborn one or two persons is not a conspir-

acy general in its nature, but limited, while the conspiracy

charged in this case is general and involves an agreement to

siiborn lOO persons.

See Wharton Criminal Law, \'ol. 2, 1396, 9th Ed.
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i-.RKoR i.\ I'F.RMrrTixc; Tiir: witxesses to
(il\l". 'rili:iK -rXDERSTANDING" AS To Till": AU-

RA \( ;1:M 1-..XT l".i:'LA\'EEN THEM AXl) CESXER AllofT

LA XI).

A mimhcr of applicants, after detailiiiL;- the conversation be-

tween thon and Dr. (iesner abont taking up tbc land, were i)er-

niitted over tbc objection of tbe defendants, tbat it was incom-

petent, immaterial and called for conclusions of the witness, to

give their inferences or understanding as to the effect of the

arrangement.

The following are samples of these examinations: Chris-

tian l-"cuerhelm who was one of the applicants (after testifying

to the api)lication, etc.), and the talk with Gesner, was asked the

following question : "What was }our understanding when you

}X)u left Gesner and when you filed on a clai mas to whether yor

had ])romised tbat \'(ni would let him have it when \-ou got the.

title?"

.\. Well there was no real promising.

O. You didn't say that?

A. Xo, sir.

O. But ichaf zcas your iiiidcrstaiuiing as to -i^'haf you bc-

I'uTcd and 'ichat he believed?

To which the defentlants objected as incompetent and im-

material, calling foi a conclusion of the witness and not binding

upon the defendants, but the objection was overruled and the de-

fendants excepted and the witn'ess answered, "\ believed nothing

else, but I went in to file on the claim."

Printed record ijagc =-^^



So tlie witness Calavan after having- testified that he was

a school teacher and h^-ed in that locahty and after having re-

lated in detail the talk he had with Big-g-s before he went uv to

see Gesner, testified as follows:

Q. "Did }"ou have any talk with ]\Ir. Gesner before you

filed?

A. Yes, sir.

Q. Where was that?

A. That was, I think, on the street, near the First Xatior-

al Bank.

Q. In Prineville?

A. Yes, sir.

O. And when was it with reference to the day ynn filed?

A. Why. I think it was a day or two before I filed.

Q. Xow, what was that talk?

A. Why, I asked him— I hadn't made an}- talk with hnn

about the proposition, and I was asking him about what he would

do, and he said the claim would be worth $500, or he would g-ive

$500 for it when patent issued. But he says 'you will be under

no obligation to sell to me.'

0. What further was said?

A. That was all, I think. That is all I remember.

Q. Was anything said about the mortgage?

A. Yes, I believe there was. I think I asked him if he

Avanted a mortgage, and he said he didn't want a mortgage on.

our claims. I told him if he did, why, I wouldn't locate.

Q. Was anything said about why he wanted the claim

filed on?

A. Why, I think he told me that he wanted to protect his

range from other stockmen."

He was then asked this question:
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"What was \our inidcrstaiidiiiiji at the time as to what the

terms were on wliich you were taking it up?"

To which the defendant objected as caUin^: for a conclu-

sion of the witness and incompetent and not binding on the de-

fendant in any way, but the objection was overruled and the

witness answered

:

"Why. I understood that I was to receive $500 for the claim

\vhen the patent issued."

Q. "And it was your intention at the time }ou were making

that filing to convey it for $500 as soon as you got the patent or

what was }our intention in respect to it

?

A. Mv intention was to convev it to them when I got the

HI.

Q. To whom ?

A. To Gesner."

Printed record pa^

The witness Crane, having testified as to the talk with (^ics-

ner in detail and as to his intention to let Gesner have the land,

was asked this question

:

"What was your understanding as to whether you had

promised to do that or not?"

To this defendants objected and the Court ruled that he

might state his belief, to which ruling the defendant excepted

and the witness was then asked

:

"What do you believe?"

To which the defendants objected as irrevelant, incompetent

and not binding on the defendants in an yway, but the defend-

ants' objection was overruled and defendants exxepted, where-

upon the witness answered

:

"Well, I would have felt that way If I had went ahead and
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proved up on the land and they had furnished me the money to

do it with."

Whereupon the witness was asked the following" question

:

"Was that your understanding of it?"

To which the defendants objected as calling for the under-

standing of the witness, but the objection was overruled and the

defendants excepted, whereupon the witness answered

:

j

"Yes. sir." Printed record page ^

So the question was asked of witness Hudson

:

Q. "What did you understand at that particular time as

to whether you had agreed to sell it to Gesner or not?"

Printed record page /^ /

It is submitted that it is too well settled to admit of any se-

rious question that this was error and that a witness cannot be

permitted, after giving his statement as to what was said and

done, toadd to it his inference or conclusion or understanding as

ttohe effect of what was said.

In Whitemore vs. Ainsworth, a California case in 38 Pac.

196, the witness had stated a conversation and then was asked :

O. State whether or not defendant wanted you to do any-

thing?"

Held properly excluded as calling for a conclusion, the

Court saying

:

"The action of the Court in confining the witness to a state-

ment of facts as they occurred rather than an expression of opin-

ion as to what was wanted, was proper."

In the very late Indiana case of Deal vs. The State, 157 Ind.
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who had heard a conversation

:

Q. "What was your understanding from the conversation

between Leach and Deal and yourself as to what relation he bore

to this woman, whether husband or otherwise?"

The witness answered, "Well, I got the understanding that

they were man and wife."

The Court says

:

"In permitting' this witness to give to the jury his mere un-

derstanding which he obtained from the conversation referred to

in the question propounded by the State, counsel for the appel-

lant contended that the court erred. In this contention we con-

cur * * * It would seem unnecessary to refer to au-

thorities in support of the well settled rule that a witness, as a

general proposition, must be confined to the statement of facts

and cannot be permitted to indulge or give in evidence his mere

conclusions, opinions or understanding. It was the privince of

the witness under the circumstances, to state th the jury w-hat

was said by the appellant or in his presnce in respect to the sub-

ject in issue and leave it to the jury to draw their own infer-

ences from his statement:

In State vs. Rrown, 86 la. 121, 53 N. W. 92, the witness had

been permitted to give his understanding from a conversation

about which he had testified. The court held it incompetent and

irrevalent, saying:

"Tlie understanding of the 7^'itness may not ha-i'c been jus-

tified by the Imiguage used, between the defendant and in no

view of the case was it properly received in evidence."

So in Piano vs. Kautenburg, 96 N. W. 734, decided by the

same court in 1903. the witness had been permitted to state that

the defendant "understood fully" in relation to his reprcsenta
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tions, giving his reasons therefore, and this was held incompe-

tent and the judgment reversed.

In Crowell vs. Bank, 3 Ohio St. 411. the witness had been

permitted to give his understanding of a conversation between

the parties, and the court says

:

"It appears that the plaintiff belo wwas not content with

the statements of the defendants tending to maintani the action

:

but after the witness had related the conversation of the parties,

he w^as further interrogated, and required to state his under-

standing or inference from the conversation, as to the understand-

ing or meaning of the parties. * * * But to allow a wit-

ness, after having narrated a conversation of one of the parties,

to be interrogated (and that, too, by the party calling him, not-

withstanding the objection from the other side), and to state his

consclusion or understanding from the conversation as to the

meaning or understanding of the parties holding the conversa-

tion, would be a most dangerous relaxation of the rules of C7'i-

denee, unwarranted by any reported decision which has fallen un-

der our observation."

In Hewitt vs. Clark, gi Ills. 608, the Court says:

"The safe mode of proving an agreement by parol is to re-

quire the witness to state what was said, if anything, by either

of the parties in the presence of the other on the subject If a

witness cannot give the words of the party he may undoubted^

ly be permitted to state the substance of what was said. He ought

not, however, to be allowed to substitute his inferences from

what was said or his understanding. To permit a witness to

answer such a c[uestion, 'it is my understanding, etc./ is er-

roneous."

To the same effect are Peterson vs. State, 47 Ga. 524

;

Shepherd vs. Pratt. 16 Kan. 211 ; Whitman vs. Frees, 23 Maine
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iSj: Tvc's vs. Hammond. 5 Ciisli. 535; Peerless vs. Gates, 61

Minn. 124: I'lady vs. r.rady, 16 X. H. 431; People vs. Sharp.

107 N. Y. 461, 14 L'. E. 319; Goodman vs. Kennedy, 10 Neb

2774-

And this has been the universal holdin.q- of the Federal

Courts.

In Foster vs. Murphy. 135 Federal 51, Cox, judge, deliver-

ing the opinion of the Circuit Court of Appeals for the Seco'id

Circuit, says:

"After having exhausted himself as to what was said it wa<

clcarlv incompetent for hnn to characterize the testimony.

Whether a new contract was made was a question for tVc i"r}-

and not for the plaintiff to answer."

In Re Weiscnburg, 131 Fed. 524, the question was asked of

a cashier of a bank as to whom credit was given in a c< rtairt

transaction. The Court says

:

"The question as to whom credit was given and from whom

payment was expected could be determined only from the facts

of thetransaction, i. e., what was said and done before and at the-

time the notes were executed and discounted. It would not be

affected b}- any testimony of DiscoU as to what liis iiofioiis in re-

i^ard to the matter ivcre."

In Gentry vs. Singleton, 128 Federal 680. one Cooner hi^l

sold certain cattle and the question was as to whom he had sold

them. He had stated what w^as said and done and then he was

asked the question, "Who did you understand you were selling

the cattle to?" This was held im|)ropcr, the Court saying:

"The inference or understanding to be drawn from what oc-

curred at that time is to betermined by the court or jury, and

the unex])ressed thought or understanding of the witness was

whollv immaterial."
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There never was a case in yhich the understandhig- of a

Avitness was more dang-erons or prejudical than this one. These

witnesses, according- to the theory of the government, had com-

mitted perjury and were subject to an indictment at the will of

the government. There was every inducement for them to make

their testimony satisfactory to the government. They should

have been confined to a statement of the facts to what was said

and done. Their undisclosed and unexpressed understanding

was in no way binding upon the defendants. It was evident that

many of them had no clear idea as to the transaction.

The line between an honest transaction and a dishonest one

in the dealing with timber land is a fine one and largely involved.

The court below held, and properly so under the authorities, that

a man has a right to let it be known in a locality that he is in the

market for timber and the price which he is willing to pay—to

induce locators to take up timber and loan them money for that

purpose so long as re does not make an actual contract to pur-

chase the land.

And the locator on the other handhas a right to take the

land with the intention of selling it to a purchaser and even with

a prospective purchaser in view, as long as he makes no actual

contract.

U. S. vs. Biidd, 144 U. S. P. 154. -
.

A man might be perfectly honest in his attempt to follow

the law and niight indeed keep squarely within the law in what

he had a right to do and yet the line is so close that the

misunderstanding of an applicant as to what the effect of the
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transaction roall}' was, might readil \throw it over the Hne IronT

an honest to an a])aprently dishonest transaction.

For all these reasons it was vital thai tlie actual facts should

l)e presented to the jtu'v. and that the jurors and not the witness

should draw the inferences as to what the transaction reallv was.

ERROR IX PERMITTING WITNESSES TO STATE

THEIR UNDISCLOSED INTENTIONS AT THE TIME ( )E

MAKING THEIR APPLICATIONS AND AT THE TIME
OF FINAL PROOF.

Each of the applicants were permitted to state, over the oh-

jection of defendants, whai. Ins iiifcntions \vere as to the disposal

of the laud.

When the witness lien Jones was on the stand after testi-

fyiup, to the talk with different defendants, and as to what was

done, he was asked

:

'Now, at the time yon signed it and swore to it ( the apjili-

cation ) did you intend to convev this land to Dr. Gcsncr for the
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consideration named b}' him to you, as testifie<l b_\' }on. as soon

as yon obtained the title thereto?"

To which the defendants each separately objected as incom-

petent and immaterial and not binding- upon them in any wav.

The objection was overruled and the witness answered

:

"Yes, sir." Record page'

And, again, in relation to the final proof, the witness was

asked

:

"Mr. Jones, at the time you subscribed this final proof paper,

what was your intention v/ith reference to this land as to what

\(Ui would do with it when vou obtained title?"

./4/

And was permitted to answer:

"Let Gesner have it." Record page J^f

The witness Evans, who was also an applicant, was asked

the following" question

:

"Now, at the time you signed that paper, what was your

inten+ as to what you would do with the land when you secured

a patent to it?"

To which the defendants objected on the ground that it was

incompetent, immaterial and not binding upon them. The wit-

ness was permitted to answer:

"Well, of corse, I calculated to sell it and I supposed that

Mr. Gesner would take the land."

Q. "For what consideration?"

A. Well I supposed he would give me $500 for it.

0. Was it your intention at the time you signed to carry

that out?

A. Well, I intended to take that for it if I could not get

anything more out of it.
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(J. Hid you tell him that?

A. Xo. 1 tlidn't." Record pag-e

So the witness l'"aiierh;ihn when on the stand was asked:

"At tlie time \'ou filed, cHd you intend to let Dr. Gesner have

the land when you g-ot the title?"

To which defendants objected as incompetent, immaterial.

calling for a conclusion of the witness and not binding u])on

them. The objection was bv^erruled and the witness answered:

'T guess I thought so.' Record pageV/^-^

East of the applicants were asked similar questions.

Testimony of Beard, page

Testimony of Watkms. pagT^-

Testimou)' of Calavan, ])age ^'^

Testimony of Hudson, ])age r '

Kow, if the charge had been perjury, or subornation of per-

jur\-. there might have beer, some reason for this proof, as the

intention of the parties might iiave become a substantive element

of these offenses. lUit here the crime, if committed at all, was

the/^r/f^r cornhinatioii and ajji-rcJitciit.

It was not what the applicant intended at the time of his ap-

plicalittn, but what the dcfciidaiifs iiitciuicd—what they had ]")re-

viously ])lanued— if an\- thing, which controlled.

The actual commission of percjury was in no \\a\- an ele-

ment of the offense charired.
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Of course, the acts or the conspirators fhciiiscli'cs. in carry-

ing- out the conspiracy, arc always proper—either as overt acts

or asthrowing hght upon tlieir original intention or plan.

But as we have said, it was fhcir intention and not that of

the applic:^ii^ which was material in this case.

The intention of the applicant was the product of his own

l)rain. sequestered in his own mind, and whether good or bad, the

defendants" /r/or plan could not be judged thereby. If the ap-

plicant disclosed his intention to the defendants, then what he

said and done—in their presence and with their knowledge

—

might beevidence against them, because it colored their own acts

and thereby threw, perhaps, a back light upon their original in-

tention and plan.

But the unexpressed intention of the applicants rested in

their own hearts, and the defendants ought not to be made re-

sponsible therefor.

If any of the applicants had a corrupt intent to commit per-

jury, the defendants coull not justly be piejudiced thereby or

found guilty of a previous plan, because of such subsequent and

unexpressed intent of the applicant.



THE COURT ERRED IN ADMITTING E\ IDEX; t.

AS TO THE ALLEGED FALSITY IN THE APPLIt A-

TIONS OF THE \'ARIOUS PERSONS. THAT THE IN-

DICTMENT ALLEGES PLAINTIFF IN ERROR WAS TO

SUBORN. TOUCHING THE QUESTION OF WUT^TFJ r:K

THE LAND APPLIED FOR WAS MORE VALL \I5LE

FOR TIMBER OR OTHER PURPOSES. THE C(>i;!<T

ALSO ERRED IN ADMITTING EVIDENCE TE.nDIX'G

TO SHOW THAT THE LAND THAT EACH OF THE DE-

FENDANTS APPLIED FOR WAS LESS VALUABI E

FOR TIMBER THAN FOR GRAZING PURPOSES.

Over the objection and exception of the tianitiffs n'. error

the government was allowed to introduce evi-Vnce •/^adip.g' to

show that the timber was of comparative sma!'. \'alue ti[-»on tlie

land applied for by the various entrymen. wIkmii it n'js alle.^ed

plaintiffs in error sought to suborn.

Th evidence introduced on this question bore upon tho iruth

in the written statement and final proofs introduced in evidence.

Evidence was introduced tending to show that most

if not all, of the land desciibed in the indictment, wherein the

alleged overt acts of Biggs are set out. was less valuable for

limber than for grazing purpc~)ses. \\'e insist that this was error,

inasmuch as the indictment not only did not charge that there was

any conspiracy involving the subornation of ])erjury concerning

the character of the lands to be entered. Imt on the contrary it

was alleged that the \-ari()us ap])licants at the time perjury was

to be conuuitted would be apj^lying to enter and purchase the

land which would be open to entr\ under the acts of Congress

rip;;roved June ,^rd. 1S7S. and .August 4th, i8<)2. and known as

timber and stone lands, the jjoint of the evidence being that the
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land was more valuable for grazing purposes than for its timber.

It is to be borne in mind that the evidence under considera-

tion was offered in order to establish in some way the truth of

the charge contained in the indictment that the defendants con-

spired to have persons swear falsely when applying to enter lands

more valuable for timber and stone than for other purposes, and

that the false oath to be taken in the contemplation of the con-

spiracy consisted in the statement that the applicant was apply-

ing to purchase for his own use and benefit, etc. ; that he had not

made a contract whereby the title might inure to the benefit of

any other person or persons, when in truth he had made a con-

tract whereby the title should inure to some other person.

There are three sets of persons referred to in the proof

tending to show that the land was less valuable for timber than

for other purposes, namely, the nineteen persons who are men-

tioned m the indictment wherein it is charged that Biggs com-

mitted an overt act in preparing a sworn statement for the signa-

ture of each of said nineteen persons. It being alleged that each

of said nineteen persons was a person to be suborned ; second,

jiersons who were to be suborned, but unmentioned in the alleged

overt acts of Biggs ; third, the defendants themselves, Biggs,

Williamson and (iesner.

The conspiracy itself according to the allegation, contem-

]Mated ihat subornation of perjury should take place only when

lands subject to entry under the timber and stone acts were being

applied for.

The defendants were convicted upon evidence which bore

upon the question of whether or not there was a conspiracy to

suborn perjury in proceedings wherein persons were applying

to enter lands under the timber and stone act, v/hich were not

subject to entry under that act.
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Tlij g-()\L'ninK'nl was allowed to secure a conviction on one

charge by eviilence tending- to show another offense.

The government coidd convict only by showing that some

one of the overt acts charged against Biggs was actually com-

mitted by him for the put pose alleged. It offered evidence tend-

ing to show that the land described in the alleged overt acts was

of less value for timber than for other purposes, that is, it offered

cvidenc':; tending to show that the land therein described was not

subject to entry under the timber and sto le act.

How, under the contention that the government was making,

could the jury have found that the alleged overt acts wxre com-

mitted by Biggs for the purpose of effecting the object of the

conspiracy, which involved subornation of perjurv onl\- in the

entry of lands subject to entry under the act?

As to the persons whose names were not mentioned in the

overt acts but who were to be suborned according to the conten-

tion of the government, we have to say, that the evidence on the

part of the prosecution shewed that the conspiracy as to them in-

A'olved subornation of ])erjury in an application to enter land not

subject to entry under the timber and stone act, and consequent-

ly could not have referred to the charge in the indictment, and

yet this evidence was submitted to the jury on the theory that it

in some way tended to prove the charge in the indictment, and

further the theory of the government's case at other times, was

that a conspiracy to suborn perjury in applying to enter lands not

subject to entry was the cons])iracy charged in the indictment.

The evidence that bore upon the character of the land en-

tered by the defendants themselves should be considered separate-

ly. There is no charge that the defendant.^ had entered into a

conspir;;cy to suborn themselves, neither is there anv allegation
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in the indictment that the defendants ever appHed to purchase any

land.

In the evidence complained of the government was allowed

'to offer testimony tending- to show that the defendants did not

enter into the cons])iracy as alleged in order to establish a plan on

the part of the defendants tc do as alleged.

For defendants did not enter into the plan as alleged if, as

'Contended by the government in this evidence, the land was not

subject to entry.

This is not a case where evidence is offered of a different

•conspiracy in order to show the existence of the conspiracy

charged for the land upon which the government sought to show

there was little or no timber is the very land that the ])rosecution

claimed was involved in the entries wherein ])erjury was to be

suborned.

The legitimate effect of such evidence would be to show

that the conspiracy upon which the proof bears is not the one for

Avhich defendants were on trial, but the real effect was to preju-

<:lice the defendants, and to permit a conviction on the charge in

the indictment bv permitting proof tending to show some other

defense.

The jury might have convicted all of the defendants on the

theor)-^ that they were guilty of conspiracy to suborn perjury

in the entry of lands not subject to entry under the timber and

stone act.

There is no necessity for a citation of authorities to sup-

port the proposition that an indictment charging a conspiracy to

suborn perjury in proceedings wherein applications were being

made to enter timber and stone lands subject to entr}-, is unsup-

]iorted by proof of subornation of perjury in proceedings to enter

lands not subject to entry under said act. An accjuittal under one
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In support oi tlio pr()i)usition tliat tlic admission of such

f>viclcncc is error, \vc refer the Court to that portion of our brief

where a (|uestii.n of like nature is fully discussed.

'I'lie evidence introduced on tlie subject now under discus-

sion is voluminious and consisted of photog'ra])hs Ud<i.'iL, bv^ wit-

ness McAlpin, whose testimony is to be found on page joi

the record, and the testimony of witness Mitchell, whose testi-

mony relating- to this matter is to be found on ))a^'s^ ^ ~j/^Q~

of the [\ecord, and the testimony of witness Murra_\'. whose tes-

timony is to be found on pages/'^^ ~/ ^ of the Record, and

the testimon}' of witness Keenan, whose testimon\- relating to

this matter is to be found on pages /^ y^ ^ of the Record.

There is also other evidence on this same question shown

by the Record, but the evidence of the witnesses named covers

practicall}' the whole subject.

St)me answers covered whole townships, including much of

the land aj)plied for, like that of witness Keenan, page^^^-^ of

the Record, when he testified to the general character of Town-

shi]) 15, .S. Kj, I':ast( This township contains the land applied for

by thirteen of the nineteen persons mentioned in the alleged overt

acts of Biggs).

\Vi<ne.ss Edgar made an answer covering a whole townshi])

on ])age*^-^ of the Record, \dio^e testimony given at length on

this subject, is printe<l on 1 ages /f f oi the Record.

1 he land was g'one over by legal subdi\isions and testimon\

given as shown by the record a])ove referred to tending to show

tliat the land was not subject to entry under the timber and

stone act on account of the scarcity of timber and its valr.e for

grazing purposes.
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As elsewhere mentioned . there were a large number of ap-

plications introduced covering the land concerning which the

above tstimony was given touching the amount and the character

of timber thereon, also a number of final proof papers were in-

troduced in evidence, as elsewhere mentioned, covering a part

of the same land.

There was a conflict in the statements contained in the said,

applications and final proofs on the one hand, and the above tes-

timony on the other, as the applications each and all stated that

the land was in effect subject to entry under the timber and stone

act and the final proofs supported the applications in this par-

ticular.

^i;^
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ERROR IN THE ADMISSION OF EVIDENCE TEND-

ING TO SHOW THAT ONE OR MORE OF THE DE-

FENDANTS HAD FRAUDULENTLY ACQUIRED

SCHOOL LANDS, INCLUDING (i) ITS COMPETENCY,

(2) ITS ADMISSION IN REBUTTAL. (3) THE RECALL

OF THE DEFENDANT GESNER AND HIS CROSS-EX-

AMINATON IN RELATION THERETO AFTER THE
STATE HAD ENTERED UPON ITS OWN REBUTTAL
CASE. (4) IMPROPRIETY OF SUCH EVIDENCE FOR
THE PURPOSE OF IMPEACHMENT.

The j")' osecution was permitted over the objection of each

of the defendants to offir evidence against defendants Gesner

and WilHamson, tending- to show the defendant Gesner had tried

to induce one Perry to apply to the State of Oregon for school

land for his benefit, and also evidence tending to show that he

had induced one Mary Swearingen to file on state lands and that

she had made the necessary affidavit and filed on the land and

afterwards transferred it to their firm.

This evidence was offered as rebuttal and upon the theory of

impeachment of the witness Gesner. and for the alleged purpose

of laying a foundation fo " impeachment in that regard, said de-

fendant was recalled and compelled to take the stand and testify

in relation thereto in cross-examination, after the defendants had

rested their case and the prosecution had entered upon its re-

buttal.

In relation to the Perry incident. Mr. Perry being called in

rebuttal, was asked the following (juestions and the following

proceedings were had :
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Q. Mr. Perry, in Prineville, between the 15th and 25th of

June, 1902, did Dr. Gesner ask you to sign a school land appli-

cation and an assignment to the firm of Williamson, Wakefield

& Gesner or Williamson & Gesner, and did you ask him where the

land was, and did he tell you it was up in the Horse Heaven

country ; and then did you ask him what there would be in it for

you, and did he answer $50? x\nd did you then tell him if vou

took up any school land, }'ou would keep the land for vour own

use, and did you start t o.valk off, and did he then say, it would

be no trouble, "All you would have to do would be to f^j> lo the

office and sign a paper."

Mr. Bennett: We ob-ect to that as incompetent, immaterial,

not proper rebuttal, and not a proper impeaching question, not

inconsistenr in any way with the testimony he has given on the

stand in his direct case, and therefore not a proper subject for im-

peachment : and because lliere is no sufficient foundation laid,

because there was no statement in the question asked of the

witness (Gesner) as to who was present, and no definite state-

ment as to the time when it occurred.

Objections overruled: defendants except.

A. I had a conversation with Dr. Gesner. but T am lost as

to the date ; I could not sav as to the date you speak of.

Q. How do you fix the date, how near do you fix the

date ?

A. Well, my impression is that it was in June, 1902, but I

am not positive.

Mr. Bennett: What was that last?

A. I believe that it was in June, 1902, that the conversation

was had between Dr. Gesner and me.

Q. Is it your best recollection that it was in the latter pari

of June?
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Objected to as leading.

A. It was sometime between tbe loth. 24th or 25th; some-

where about that time.

Q. Xovv answer the question.

Mr. Bennett: I rei v our objection, that the foundation

has not been laid and for "-lie other reasons.

Objection overruled ; defendants except.

A. The conversation that occurred between Dr. Gesner

and myself occurred in front of Temple's drug store. He asked

me this question, "if I didn't want to take up a piece of school

land?"

Mr. Bennett: We object to that as not proper.

Objection sustained.

Q. Answer yes or no, if you can. as to whether that con-

versation I have repeated took place in substance—that conver-

sation in substance and effect?

A. Yes, sir, it did.

Mr. Bennett : We move to strike out the testimony of this

wMtness uocn the grounds as are stated in the objection hereto-

fore made.

Objecions overruled ; defendants except.

^w^^ /^/C
^ T^CKf^

In relation to the Swearingen matter Mrs. Swearingen wa«;

called as a witness and shown an apjilication to purchase the

school land in question from the State of Oregon. This appli-

cation was not sworn to before Biggs, but before J. J. Smith.

County Clerk. Crook Countv, Oregon. The affidavit attaclied was

as follows

;
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State of Oregon,

ss.

County of Crook.

I, Mary J. Swearingen. being- first duly sworn, say that 1 am

over eighteen years of age that I am a native born citizen of the

United States; that the pioposed purchase is for m\- own benefit

and not for the purpose of speculation ; and that I have made

no contract or agreement, expressed or impHed, for the sale or

disposition of the land a])plied for in case I am permitted to pur-

chase the same, and that there is no valid adverse claim thereto.

MARY J. SWEARINGEN.
(Signature of applicant.)

Subscribed and sworn to before me this 24th day of June,

1902. J. J. SMITH,

County Clerk, Crook County, Oregon.

And was asked the following question:

Q. Will you state to the jury the circumstances under

which you signed that paper, how you came to do it?

Whereupon each of the defendants objected upon the

ground that it was immaterial ,irrelevant, tending to drag in col-

lateral matters and not proper rebuttal. Whereupon the District

Attorney proposed to limit this testimony to defendants William-

son and Gesner.

Whereupon the defendants Williamson and Gesner each ob-

jected upon these same grounds, and upon the -ground that the

defendants are charged with conspiracy between the three of

them to suborn perjury 'n the matter of government land, and

that this ]iroof, referred to state land in which Williamson and

Gesner were alone concerned and is entirely a separate matter in

which it is only claimed that two of the defendants were con-

cerned, and where any oath taken would be before some entirely
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rfifferent officer; but the objection was overruled and to sau'

rulinj^ each of said defendants excepted : whereupon the witness

answered

:

"WclK there isn't much to it. The doctor just came down

and asked me if I would tile on a piece of school land: so I told

him 1 would."

Juror: 1 can't understand you.

A. f say that he came and asked me if I would file on a

piece of school land. I told him that I would. I went there and

fiied on the land. He was tc ,e;ive me $25 for filing- on the 160

acres, as well as I remember: Idon't remember just the amount.

So I went before the County Clerk, Mr. Smith, and 1 filed on the

school land.

Whereupon the following questions were asked and

answered, subject to the same objection, ruling" and exception:

Q. Xow, just what did he say when he said he wanted you

to file on it, just what did he say? Tell the whole thing.

A. Well, I don't remember just how it was.

O. X'o : but the substance of it as you can recollect it.

A. Well, just as well as I remember, he came down and

he said that he would give my daughter and f $50 to file on a

quarter section or a half section—something—I don't remember

the amount: but, anyw^av, when the time came and we went to

th',- clerk's office, part of it had been taken or he didn't want

part of it—something lik- that, or they didn't say it was for him

at all. Just asked us to file on it. And so my daughter didn't

file. I filed on it and he ga\'e me $25. ^^^J^^
Record J)a^e/——
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The prosecution also offered a copy of the application of one

Mrs. Gerowe, a sister of defendant Gesner, to purchase state

school lands. The application in this case was not filed or sworn

to before defendant Bigg? but before a notary public at Spo-

kane, Wasli. The affidavit was as follows;

State of Washington,

ss.

County of Spokane.

I, Sarah M. Gerowe, being first duly sworn, say that I am

over 1 8 years of age, that I am a citizen of the United States,

that the proposed purchase is for my own benefit and not for

the purpose of speculation : that I have made no contract or

agreement, expressed or implied, for the sale or disposition of

the land applied for. in case I am permitted to purchase the,

same, and that there is no valid adverse claim thereto.

SARAH M. GEROWE.

Subscribed and sworn to before me this 26th day of June,

1902.

STANLEY HALLETT,
Notary Public in and for the State of Washington.

Also a certified copy of a deed from the State Land Board / n3 Q p^

to Williamson, Wakefield & Gesner for the same land, bearing

date the 12th day of August, 1902, and a certified copy of the

letter hereinbefore specified.

UlfLKWyvi^

TTie proceedings in relation to the cross-examination of

Gesner and the foundatio'i laid for his impeachment in relation

to any of these matters were as follows

:
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.Al'tcr the defendants liad closed their testinion}' and rested

their case, tlie government called Mr. L. T. I'erry as a witness

i)n rehnttal. hnt hefore Air. Perry had resjjonded or taken the

stand, the prosecuting; Mtorney announced that he desired to re-

call the defendant Gesner, whereupon the following proceed-

ings were had

:

Mr. r.ennett : .\s your witness?

Mr. Heney : No. 1 do not desire to call him as my own

witness. 1 want to ask him one more question on cross-examina-

tion.

Mr. Pjennett : In relation to what matter?

Mr. Heney: In relation to this letter of June 23. I forg^ot

whether I asked him al)on' that letter or not.

\\'hereu])on the defendant on hehalf of the defendant Ges-

ner and the other defendants, objected to his being; recalled for

that purpose, but the Court ruled that he must take the witness

stand, whereujion said defendants excepted to his being; comjxdled

t(^ take the stand in relatior to the matter at that time, and said

witness took the stand in comi)liance with the order of the Court.

Q. Dr., I will ask )ou to examine that certified copy of

those letters, and you can examine the certificate also. The let-

ter referred tc; was as follows:

I'rineville, Ore.. June 27,, 1902.

M. L. Chamberlain.

Salem, (^re.

My Dear Sir:

Inclosed tind check Tor $80 ])ayment on the west half of

Section \(). T. 15 S. R. 19 E., containing- 320 acres. M\- sister,

Mrs. S. M. ( ierowe. will ioiwanl the ai)])lication as soon as she

can sign it. Who has the SIC 1-4 of th.at section. Is it paid
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up on or is it subject to a new filing. Please let me know at your

earliest convenience.

I remain,

Yours respect.

VAN GESNER.

To which said defendant Gesner and each of the other de-

fendants then and there -objected upon the ground that it is not

proper cross-examination and not proper rebuttal, and because

it compels the defendant 1o testify in relation to a matter after

he has left the stand and his cross-examination closed, and the

defendants" case rested. But the objection was overruled and

said defendants and each of the defendants excepted. Where-

u])on the witness answered, "1 guess I wrote that letter."

Q. You think \ou wrote that letter?

A. Yes.

O. And received the reply that is attached there?

A. I don't remember the reply ; I don't remember any-

thing about that.

Q. But you remember writing the letter?

A. I remember writmg some letters there.

All of which went in urider the defendants' objection as

aforesaid. The reply referred to is as follows

:

June 25, 1902.

Van Gesner,

Prineville, Ore.

Dear Sir

:

I am in receipt of yours of the 23rd instant enclosing draft

for $80.00 first payment on the W. 1-2 of Section 16, T. 15 S.

R 19 E. This tract is vacant. If application is received from

Mrs. Gerowe before any ether application is received for the

land, certificate will issue ^n her, but if regular application is re-
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ccivcd, accompanied by reciuired deposit before application is re-

ceived from Mrs. Gerowe. we will be compelled to issue certifi-

cate to the party so applying.

The S. E. 1-4 of this section was sold to E. W. Barnes

certificate Xo. 12389 and this certificate is not subject to can-

cellation.

Yours truly,

M. L. CHAMBERLAIX.

^—

^

. Clerk of the Board.

\^XL^<rrJ-rj^-^^ /'^(tC^ l^^/jC

And thereafter one L. T. Perry was recalled on the part of

the government in rebuttdl, and was asked the following ques-

tion :

Q. Mr. Perry, did you have a conversation with Dr. Ges-

ner in Prineville, in 1902, in relation to school lands?

Thereupon the defendants objected to said question as not

proper rebuttal and as irrelevant.

Whereupon the Court asked whether defendant had been

asked on his cross-examination regarding this conversation.

Whereupon Mr. Heney said, "I do not recall whether T

asked him that or not, yoiu* Honor. I aimed to ask him. I \v;ll

ask permission to recall the doctor and ask that question now.

Whereupon said defendant, Gesner, and each of the defend-

ants, objected to the wilness being recalled at that time, af'-ei

the defendants had rested their case and the government hi 1

entered u])on the presentation of its case, as comi)elling th- de-

fendant to testify against hhnself, compelling him to be called as

a witness without his consent and over his objection. But: th(.

objection was overruled, to which each of said defendants then



—115—

and there excepted, and their exception was allowed.

Whereupon said defendant Gesner was again placed uvnn

the stand and asked the following question

:

Q. "Doctor, in Prine\ille, between the 15th of June, k^.j,

anc the 25th day of June, 1902, did you have a conversation with

Lawrence T. Perry, in that conversation, did you ask him to

sign a school land applicalion and an assignment of the "^-iw.f:

to the firm of Williamson S: Gesner or Williamson, Wakcheld &

Gesner, and state to him that the land was up in Horse l'eav>'n

country; and did he ask vou how much there would be in it tVn

him, and did you answer $50; and did he th'M >av, if lie lock

up any school land, he woi \1 keep the land for his own use, and

walked off, and did you say, as he was walking off, thai, it

would be no trouble, 'All you would have to do \vOuld be to go

to the office and sign a paper, 'or words to that effect .'"

Thereupon said defen(Iant, Gesner, and each of the defend-

ants objected to the question on the same ground as to the re-

calling of the witness, and upon the further ground that the mat-

ter is immaterial, irrelevant, and no proper foundation for im-

peachment, and is not in any way inconsistent with anything

the witness has testified to upon his direct examination, and

therefore not a proper subject for impeachment. lUit the ob-

jection was overruled, and to said ruling each of the defendants

excepted, and the witness answered

:

'T will say I never had any such conversation with Mr. Per-

ry as that, none whatever at any time, June, July or any time.

Whereupon Mr. J'fF^ey said, "Tint's all ;" and the witnes.^

left the stand. i^<Lcf^^f^y6Lc<jf3o /^^^^^ Y^^/
And thereupon after the witnets had/eft the stancK Mr. He-

ney again asked the witness to take the stand in relation to an-

other matter.
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Whereupon there was the same objection to the recalling of

the w itness as before ; same ruling and exception.

And tiiereupon the witness was again recalled, over his ob-

jection and asked the foUon-ing (|uestioii

:

"On oi about June 24. 1902, in I'rinevillc, did \ou ask Marv

W. Swearingen to file upon 320 acres of school land in section

\(i. townsh.ip \C>-\(). in the Morse Heaven cfxmtry and tell her

that you W(ndd give her $50 if she would make the ajjplication

and an assignment to Williamson & Gesner. or W^illiamson. Wake-

field & Gesner. or words to that effect? Or, did you tell her you

would give her $25 for filing upon 160 acres, at the same time

and place ?

Wh_'i'ni])on said defendant, and each of the defendants ob-

jected upon the same ground as in the Perrx- matter hereinbefore

referred to. and u])on the further gnnmd that it was not proper

rebuttal, immaterial, irrelevant, and an attempt to prejudice the

defendant by bringing in other matters having no relation to the

matters charged in the indictment. But the objection was over-

ruled ami to the ruling each of the defendants excepted; there

upon the \vitness answered :

"Whv . 1 think she filed on a piece of land u]) there. !)ut there

was no contract to sell it to me. She was keeping boarders there,

and there was a vacant place, and I told her she could make

something out of that land by filing on it. and if she wanted to

file on it, 1 would let her have the money, and I did let her have

the moue-y I think, and she filed on the land, and I bought the

land of iicr. I'.ut I had no. contract with her before te) buy, ne)

specified siur or anything else."

Q. When did you buy the land from her. Doctor?

Mr. r.cimett: I want our objectii:)n and exception to all

this vom- Honor.
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Yes.

Who did you turn that over to? J. J. Smith, county

The Court: I understand it applies to all this testimony?

O. You say you boug^ht the land from her afterwards?

A. 1 think so ; yes.

Q. How long afterwards?

A. 1 don't know ; I don't remember.

O. WHiat did you pay her for it?

A. I don't remember what I gave her now.

Q. You put u]) the $200 to pay for the land to the state at

the time?

A.

Q.

clerk ?

A. T don't know wlietlier I turned it over to him or let her

have the money.

O. Did you suggest to her that she buy it?

A. I might have spoken to her about it.

Q. You don't know when }-ou got the deed?

A. No, I don't.

Q. And didn't you get it at the time she signed the applica-

tion?

A. No, sir.

Q. When do you think you got it?

A. I could not say.

Q. Haven't you any idea?

A. No. I haven't, now

Q. Did you put it on record?

A. I think it is on record.

O. When did you put it on record?

A. I could not say for that, either.
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Mr. I'dinctt: It is understood our f)biection ,q-ocs to alT

this, as to each of the defet dants separately";

The Court: Yes.

^<W //cv| Po /^ /A /^/^

Tlie rule that, ordinarily and j^enerally. evidence tendinjj^ X.a

show the difendant i^uilty of some other crime tlian the one on

tiial, will not be admitted is too well settled to admit of success^

ful (|U est ion.

The cases where evidence of other crimes have been ad-

mitted are exceptions. They are generally cases of passing-

counterfeit money, false pretenses, receiving- stolen goods, etc..

where the difficult}' of proving the crime b}- any other means

has led the Courts to a recognition of exceptions to the rule.

-Another class of exceptions grow out of cases where the twc

crimes are so closely connected with each other as to make it im-

practical to full)- ])rovc the one without disclosing the other, or

where both are a part of the same immediate transaction. \\\\

these are the exceptions and not the rule, and the Courts, prop-

•J[W). restrict tltein ta verv narrow limits. ^^^

/ I 'calcic {VSIur-f^. (07 .\. v., 427.

^ People fs. Moliiicaiix (X. V.) 61 X. R. 286.

Com III X's. Jachson. 132 Mass. 16.

Shaffer I's. Coniiii. /2 I 'a. St. 65.

Uiisell -i's. State. 39 Tex. 330, 45 S. W. 1022.

ll'alker's Case, ist Leigh ( \'a. ) 574.

State IS. Codfresun, 24 Wash. 3<;8, 65 Tac. ^2t^.

Sehacer tx State 36 Wis., 429.
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People vs. Tucker, 104 Cal. 440; 38 Pac. 195.

McGee vs. State (Miss) 22 So. 890.

State vs. Spray, Mo.. 74,, S. W. 846.

Leonard vs. State, 60 N. J. Law. 8; 41 At. 561.

Cobble z's. State, 31 Ohio St. 100.

Tvan Z'S. Coin in, 104, Pa. St. 218.

Long Z'S. State, Tex. 47, S. W. 363.

State vs. Raymond, 53 N. J. L. 260.

People Z'S. Fifcgerald, 156 N. J. 253 ; 50 N. E. 846.

State vs. Graham, 121 N. C. 623 ; 28 S. E. 409,

People vs. Bozven, 49 Cal. 654,

State vs. Walters, 45 Iowa, 389.

State vs. Stevens, 56 Kans. 720: 44 Pac. 992.

McAllister vs. State, 112 Wis. 496 ; 88 N. W. 212.

Barton vs. Briley (Wis.) 96 N. W. 815.

People Z'S. Elliot, 119 Cal. 593, 51 Pac. 955.

Bonier z's. Rosser. 123 Ala. 641 ; 26 So. 510.

White Z'S. B & F. G. Co., 65 Ark. 278; 45 S. W. 1060.

Jordan vs. Osgood, 109 Mass. 457.

People Z'S. Schunian, 80 N. Y. 373.

State vs. Bakren, 14 Wash. 403.

Coleman vs. People, 55 N. Y. 81.

People vs. Hurley, 126 Cal, 351 ; 58 Pac. 814.

State vs. Fichellc (Minn.) 92 N. W. 527.

Dave vs. State, 2,7 Ark. 261.

Enderly vs. State, 39 Ark. 278.

Shears vs. State, 147 Ind. 51 ; 46 N. E. 331.

State vs. Maehernagel (Iowa) 91 N. W. 761.

State vs. Bates, 46 La. An. 849; S. C. 15 So. 204.

Pike vs. Crehon, 40 Me. 503.

People Z'S. Shzveilzer, 23 Mich. 301.
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State z-s. Goctc, 34 Mo. 85.

State i-s. Reaves, 71 ^lo. 421,

Daz'is z-s. State, 54 Xeb. 177-

Cheney z's. State, 7 Ohio 222.

Barton zs. State, 18 Ohio 221,

Galbraith z's. State, 41 Tex. 567,

The effort a late text writer (W'igmorej to reverse tliis-

proposition and make the exception stand for the rule and vice

versa and to make it appear that upon one pretense or another,

evidence of other crimes of the same general nature are nearly

always admissible, can not prevail unless the Courts are ready

to disregard the holding of learned judges representing the ju-

dicial experience of years, to accept the mere theory of a man

v.ho does not appear to have ever participated in the actual trial

of a case either on the bench or at the bar, in his life.

We submit that this learned author's book is at least as re-

niarkable for its iconoclastic tendencies, and for the freedom with

which it runs amuck upon established principles and judicial

holdings, and criticizes and overrules the decisions of the ablest

courts and judges, including the Supreme Court of the United

States, as it is for the evident industry and energy of the author.

We submit to the court that the rule, which requires the de-

lendant in a criminal case to be tried solely upon the crime

charged, is a good one and ought not to be frittered away upon

any i)retext.

We have always claimed that the protection of the innocent

was quite as important in cnir courts as the conviction of the

guilty—a principle that jiublic clamor sometimes forgets, but

which we trust our Courts to constantly assert.

W'c submit to the Court that nothing can be nn)re dangerous



121

to an innocent man on trial than to have every act of a similar

nature with which he may be justly or unjustly charged, paraded

before the jury.

Even if he is guilty of the collateral crimes, he may still be

perfectly innocent of the one for which he is actually on trial,

and if he is innocent of the collateral offenses sought to be proved

against him, he is in a majority of cases practically helpless. He

has come prepared to meet the main charge as best he may, but

how shall he prepare to meet two or three or any number of oth-

er charges of which he may be entirely innocent, and of which

he has had no notice whatever. And yet he is compelled either

to attempt to meet them and try each one of them out, as if it

was the main fact, or else he must stand before the jury under the

imputation of being an all round rascal, who was in the habit of

committing such acts and was therefore likely to have committed

the one on trial. It is no protection to have the Court learn-

edly charge the jury that they must only consider such evidence

for certain purposes. They can not do this even if they each

and all fully understand the charge (which is little likely) and

honestly make the attempt. It is a human impossibility. The

judge himself can not peiform this mental feat, with all his

judicial temperament and training. How much less the un-

trained mind of the average juror not accustomed to analyze or

differentiate closely, but used to general reasoning and more or

less general conclusions.

Even if he is more or less guilty of the other offenses

charged, the defendant is not placed in a fair light before the

jury.

His bad acts are selected out and arrayed before the jur}-.

He has no right upon the other hand to meet them with proof of

other acts of virtue and well-doing, and if he had the right it
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woiikl ho iniiM-actical. The' jury have hefore them. then, a man

whose Hfe from the samples presented to them, has been one of

wroni^ and crime. And yet he may have been upon the whole,

a fairly y;ood man. I"\'w are the specimens of poor humanity who

could stand the test of having" their i^ood acts strii)i)c(l away, and

heiui;- jud<jed entirely by the wrongs they n ay have committed

and the bad the\- may hav^. done.

There is no excuse for a rule which would permit this ex-

cept that of actual necessity. It is impossible to prove the

essential elements of a particular crime (as a rule) in any other

way, then it may perhaps be justified, notwithstanding the dan-

ger to the innocent.

lUit the exceptions to the general rule, ought to be narrowed

within the narrowest limits—not extended—and the rule ought

not to be brushed away upon the theory that the evidence bears

in some remote conjectural and fanciful way ui)on the (|ues-

tion of motive or intent. Such an exception would wipe away the

rule entirely, for motive and intent are always in issue in a crim-

inal case.

That this is not the true state of the authorities is obvious

from an examination of the long line of authorities cited su])ra.

In Commonwealth vs. Jackson, 132 Mass. i(). the defendant

was indicted for his false representations as to the kindness and

soinidncss of a horse. Evidence was offered and admitted that

about the same time (within less than two months) the defend-

ant had made practically the same rei)resentations in the sei')ar-

ate sale of three other horses at different times, all of which

was false. The evidence was admitted for the ])ur])ose of show-

ing intent only and was carefull\- limited to that puri)ose. Judge

Devens. delivering the o])inion of the Court, says:

"The objections to tlu admission of evidence as to other
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transactions, whether amounting to indictable crimes or not. are

very apparent. Such evidence compels the defendant to meet

charges of which the indictment gives him no information, con-

fuses him in his defense, raises a variety of issues, and thus di-

verts the attention of the jury from the one immediately before

it ; and, by showing the defendant to have been a knave on other

occasions, creates a prejudice which may cause injustice to be

done him. It is a well-settled rule of the criminal law, that the

general character of a defendant cannot be shown to be bad,

unless he shall first himself attempt to prove it otherwise. It

ought not to be assailed indirectly by proof of misconduct in

other transactions, even of a similar description.

So in the case of People vs. Molineaux, 6i N. E. 286, it is

said by W'erner, judge, delivering the opinion of the court:

"The general rule of e^-'dence applicable to criminal trials

is that the state cannot pro^ j against a defendant any crime not

alleged in the indictment, either as a foundation for a separate

punishment, or as aiding the proofs that he is guilty of the crime

charged."

And (J'PJrien, judge, in a concurring opinion, says:

"It is said that the evidence culminating in Barnett's death

tends to identify the defendant as the author of the death of

?\lrs. Adams ; but that is only another way of asserting the gen-

eral proposition that the commission by the defendant of one

crime tends to prove that he committed another crime, and, no

matter in what form or how often that proposition is asserted,

or how persuasive and ])]ausible it may appear, it is erroneous

and misleading, since it violates a salutary principle of the law

of evidence, which should be applied in all cases without regard

to the question of actual guilt or innocence. If the guilty can-

lot be convicted without breaking- down the barriers which the
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law has erected for the j^rotection of every person accused of

crime, it is better that tliev sliould escape, rather than that the

lite or liberty of an innocent person should be imperiled. I

think the evidence relating to Barnett's sickness and death would

not for a moment be considered competent but for the fact that

it creates a strong impression upon the mind that tlie author of

his death nuist be the author of Mrs. Adams" death, since in both

cases death was caused b}' similar means. Wq may attempt to

deceive ourselves with words and phrases by arguing that it is

admissible to prove intent, or identity, or the absence of mistake,

or something else, in order to bring the case \vithin some excep-

tion to the general rule ; but what is in the mind all the time is

the thought .so difficult to suppress, that the vicious and criminal

agency tliat caused the death of Barnet also caused the death of

Mrs. Adams. The rule of law that excludes the evidence for such

c purpose may be. and probably is, contrary to the tendency of

die human mind; but, since the law was intended to curb the

speculations of the mind, and to guard the accused from the re-

sult of error in its operation. I am for maintaining the law in all

its integrity and not for undermining it by (jualifications that rest

u])on no reasonable or logical bisis."

In the case of Paulson vs. State, a Wisconsin case, in 94

X. W. 771, the charge was murder for flic pitrposc of robbery.

and evidence of a previous larceny had been atlmitted ostensibly

because defendant had explained his possession of money after

the nnivder by claiming that he obtained it in the previous lar-

ceny. The Court says:

"From the time when advancing civilization began to rec-

ognize that the purpose and end of a crimir.al trial is as nnich

to discharge the innocent accused as to punish the guilty, it has

been helcl that evidence arainst him should be confined to the
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very offense diarged, and that neither bad character nor com-

mission of other specific disconnected acts, whether criminal

or merely meretricious, could be proved against him. This was

j>redicated on the fundamental principle of justice that the bad

man no more than the g-O'^w:! ou^^ht to be convicted of a crime not

committed b}' him. An exception is indulged in where other

crimes are so connected ivifli the one charged that their commis-

sion directly tends to prove some eleiuent of the latter—-usually

guilty knowledge, or some intent. We mention this exception

merely for accuracy, to qualify the generality of the foregoing

statement. It obviously can have no application to such remote

imd disconnected events as those here presented. The cases in

which over^ealous prosecutors have trespassed this rule, so that

appellate courts have had occasion to give it reiteration, are al-

most without number."

Here follows citations to a large number of cases.

"The foregoing cases are referred to not so much to es-

tablish the rule that evidence of such remote acts is irrelevant,

and therefore inadmissible, for that must be obvious at a glance.

That one stole rye from some one in Minnesota in 1895 has no

tendency to prove that he committed this murder in Wisconsin in

1898. They are cited more especially to shoiv how uniformly

Courts have hchi that one cannot he deemed to have had fairly

tried before a jury the question of his i!;uilt of the offense charged

when their minds have been prejudiced by proof of bad char-

acter of accused, or former misconduct, and thus diverted and

perverted from a deliberate and impartial consideration of the

question ivlietJier the real evidentiary facts fasten guilt upon him

beyond reasonable doubt. In a doubtful case even the trained ju-

dicial mmd can hardly exclude the fact of previous bad character

or criminal tendency, and prevent its having effect to swerve such
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txpecte;! that jurors can escape such effect."

in the case of Boyd vs. L'nited States, 142 L'. S. 450, the

defendants i'>o\<l and Stanley were on trial joi:itly for the mur-

der of one Dansby, claimed to have been committed in an at-

icin/^t to rob.. The tendency of the proof offered by the govern-

ment was to show that the killing occurred in an altercation be-

tween the defendants and a man by the name of Davis ( killed \\\

the row) on the one side and Dansby, I'.utler and Joseph and

Martin I'.yrd on the other, tliat the defendants and Davis were

attempting to rob Martin I'.yrd. Davis presenting a pistol and

demanding his money and that in the altercation which followed

Davis and Dansby were killed.

The theor\- of the defendants on the contrary as outlined b}'

their counsel, was that while they and Davis were at a ferry

landing attempting to gel across, they were attacked b\ the

Dansby I'.yrd crowd, who were attempting to arrest them for pre-

vious robberies and that in the altercation which ensued, the

iiyrd crowd tired upon ihem and killed Davis and that their

shooting- was in self-defense of the assault.

The killing occurred on April 6th and the prosecution was

permitted to prove that on the night of the preceding March 15th

the defendant Stanley had robbed Drinson and Mode, and that

on the 17th of March he and IJoyd had robbed one Hall, that on

the night of March 25th defendants Stanle_\ and Davis roijbed one

John Tax lor and that on the evening before the killing, the

three. Davis. I'.oyd and Stii.nley, robbed Rigsby's store.

The evidence was adn;itted for the purpose of proving the

identity of the defendants and especially of the defendant Stan-

ley, and al.so for the' purpose of showing that if the killing oc-

curred in the course of an attem])t to arrest as claimed b\ the
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!ies.

The case was reversed, (S^^4\Jwstice Harlan saying:

"Nj notice was given by the indictment of the purpose of

the government to intnnUice proof of them. 1'hey afforded no le-

gal presumption or inference as to the particular crime charged.

Those robberies ma}^ have been committed by the defendants in

March, and yet they ma\- have been innocent of the murder of

Dansby hi A])ril. Proof of fhoii only tended to prejudice the

defendants icitli the jurors, to drazi' their minds azvay from the

j'cal issue, and to produce the impression that they were wretches

Avhose lives were of no value to the community, and who were

not entitled to the full benefit of the rules prescribed by law for

the trial of human beings charged with crime involving the pun-

ishment of death. l^])0]i a careful scrutiny of the records, we are

constrained to hold that, in at least the particulars to which we

liave adverted, those rul'.'s were not observed at the trial below*

However depraved in character and however full of crime their

past lives may have been, the defendants were entitled to be tried

upon competent evidnce, and only for the offense charged.

Perhaps there is no more instructive oi clearer discussion

and statement of the rule tha)i the concurring opinion of Judge

Peckham, now Justice of the United States Supreme Court, in

the case of People vs. Sharp, 107 N. V. 427; 14 N. E. 345. In

this case the defendant was indicted for bribing a member of the

Common Council of the City of New York with $20,000 to influ-

ence him in a matter of a franchise of the Broadway Railroad

Company. Proof was admitted l)y the lower court tending to

show that he had the previous year offered the engrossing clerk

of the Assembly $5000 to alter a bill so as to give the railroad a

franchise. It was held that the evidence was improperly ad-
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I'ni'Ucd. Jud.t,^' rcckliain says:

riidcr such conditions, and guided b\' such rules, it does

not seem to me that this evidence by I'ottle was so connected le-

;,;itimatel\- witli the. main transaction—that of the alleged bribery

of Fullgraff—as in an\- way to characterize the intent with which.

the money was alleged to have been, paid Fullgraff, in any other

sense than the evidence tends to show capacity upon the part of

the prisoner to commit the crime because he had, months before,

attempted to commit one of a similar nature, witla another per-

son, for the purpose of accomplishing another act. // is a z'cry

gciuval. and cxtrcuicly broad, and, I think, a dangerous, ground

upon which to claim t/ic admissibility of evidence of this char-

actir, to say that it ten.ds to shoz^' tliat the prisoner was desirous

of obtaining a railroad on Broadway that he z^^'as willing to

commit a crime for the purpose of securing his object. It seems

to me this is nothing more than an attempt to show that the pris-

oner was capable of committing the crime alleged in the indict-

ment becapse he had been willing to commit a similar crime along

before, at an(jther place, and for the purpcjse of accomplishing

the ccjmmission of another act b}- a different person. To adopt

io broad a ground for the purpose of letting in ei'idence of the

c:>mmission of another crime is. I think, of a zuvx dangerous

tendency.. It tends necessarily antl directly to load the prisoner

down with sei)arate and distinct charges oi ])ast crime, which it

cannot lie su])posed he is or will be in pro])er ccnulition to meet

o\ explain, and which necessarily tends to very gravely prejudice

him in llie minds of the jury upon the (|uestion of his guilt or in-

Tiocence i do not think that evidi^nce of the kind in ([uestion.

and in ruch a case as is here i)resenU'd. legitimately tends to en-

lighten a jur}' upon the subjtct of the intent with which money

was i)aid many months thereafter to another person, at ;i differ-
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c-nt place, and to accomplish the commission of another act. //

ihrozvs light upon that intent only, as it tends to shozv a moral

capacity to commit a crime. . It gives, under the circumstances,

entirely too wide an opportunity for the conviction of an ac-

cused person by prejudice, instead of by evidence showing the

actual commission of the crime for ivhich the defendant is on

trial."

It is true that this decision is criticized and disapproved bv

Mr. Wigmore with his usual comfortable assurance. But we

submit that it is entirely supported by the long list of authorities

cited supra and is besides m line with the principles of common

sense and enlightened justice and that the opinion of this emi-

nent and experienced jurist will be a part of the law on this

subject, when the theoretic book of the learned author will be

('ustv and mustv with ae^c and disuse. •

It will be seen . that the offenses against the State

of Oregon and the offense sought to be proven were entirely in-

dependent transactions and these collateral offenses were only

similar in the general nature of the offenses—that is, each related

to the crime of perjury in the application for land—in all other

lespects they were enti'"ely distinct.

Th: crime charged wa^^ that of a conspiracy to suborn per-

jury, in the matter of an application for timber lands of the Unit-
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0(1 States. This conspiracv was alleged to be between all three

(f the defendants and the "conspiracy" was the sumstantive ele-

ment of the offense and the perjury was charged to have been

contemplated before Higgs. who was a United States Commis-

sioner and alleged to be one of the conspirators.

The collateral crimes offered in evidence involved one. or at

the most. two. of the defendants only. It was not even claimed that

Biggs had anything to do with them, nor were they offered

against him, so that it is entirely plain that the collateral crimes

I admitting that they wer^ committed) were an infraction of a»

different law against a different sovereignty involving the per-

jury of altogether different individuals from those charged in

the indictment and in relation to different lands, before differ-

ent officers, and involving an entirely different proposition, in

which it was only claimed that a portion of the defendants shared.

It can hardly be claimed that this evidence was competent

for the ]nn-])ose of showing ])lan or design, because the transac-

tions involved, as we have seen, different parties, different lands.

a breach of different laws and an offense against different gov-

ernments and would be too remote for this purpose imdor any of

tlie authorities.

So it is difficult to conceive how it can be contended that it

was ])ro])er for showing motive' or intent. I'he only thing that

could ])r)ssibl}- l)e material for the i)ur])ose of showing motive

would be the mere' fact that some of the defendants owned other
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land in that vicinity, and therefore, might wish to acquire the

lands in question : but this is very remote and insufficient to jus-

tify the introduction of such testimony.

People vs. Sharp, 107 N. Y., Supra.

Besides, if this had been the purpose it would only have been

necessary to have shown the facts as to the ownership of the

land, the deed from the state, etc., and it would have been entire-

ly unnecessary to have gone into all the details as to the alleged

subornation of perjury in the state land matters.

Even when evidence of another offense is admissible the

I^rosecution cannot be permitted to go into unnecessary details.

Martin vs. Coiiniioiiwealth, 93 Ky. 189. 19 S. W. N-. 580.

So the evidence was entirely too remote under the authori-

ties for the purpose of showing intent, even if the intent did not

speak for itself in this case. It would be very far fetched rea-

soning indeed, to say that, because a party had committed subor-

mation of perjury by inducing one person to swear falsely in re-

lation to one piece of land in a proceeding with one sovereignty,

that therefore he intended to induce a different person to swear

falsely in relation to a different piece of land before a different

tribunal and in relation to the rights of a different sovereignty.

The act in the one case would only tend to prove the crim-

inal intent in the other case, on the theory that the defendant, be-

ing a bad man, likely to commit crime and having a vicious in-

tent in the one case, was likely to have a like vicious intent in

the other case. And this would be simply saying that you could

prove the one offense by showing that the defendant was a bad
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tiian and therefore likelv to commit tlie other. Opinion of

' rj'.rien. jiulge, in People vs. AloHneaux, and Peckham, j"dge, in

i'eo])le vs. Sharj), Supra.

Besides, the acts charged in this indictment, if pro'en, ipoke

lor themselves and neede>i no other evidence of -ntent. The

charge was that the defendants had themselves n^ade contracts

(or were to have made them) with these applicants to transfer

the land to them and then were to induce »^l^e api)licants to swear

that the^ liad made no such contract.

If this was true, there was no room for any question about

the intent. If these applicants had made contracts with these

cefeiidants and these defendants induced them to swear that thev

i;ad not made any such con*:ract. it is perfectly plain that the in-

tent to have them swear falsely existed as a matter of necessity.

It was one of those cases where the act spoke for itself. We
submit therefore that the only sogency of this proof, as stated

by Judge O'Brien in the Molineaux case, was to show that the

defendants were bad men who had committed other offenses of

the same character and were therefore likely to have committed

this crime. It is said that such proof is admitted in France and

perhaps in some other countries, but, however plausible it may

seem to theorists, we submit that it has never yet been admitted

in an}- court in this country, and we submit further, that while

such a rule might tend in many instances to insure the conviction

( f the guilty, it would also involve the innocent in griveous dan-

ger—such danger as wouUl far overbalance any good that might

come from the rule.

We submit, therefore, that this testimony was incompetent

uud inadmissible for any pm-pose or at any time.
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NOT PROPER REBUTTAL.

But the manner in which this evidence was introduced made

u still more inadiuissiblc— still more dangerous.

If such testimony was admissible it was plainly a part of the

prosecution's direct case and was not admissible in rebuttal. Then

the defendants would have had more time and better opportu

liity to have met and disproved, justified, excused or explained

these alleged collateral offenses, but it was held back and only

'disclose! to the defendants in the rebuttal case at the end of a

long and tedious trial and but a few hours before the case was

i^ubmittcd to tlie jury.

We submit, therefore, that this accentuates the error in ad-

Tiiitting the evidence at all. and makes the prejudice to the de-

fendants es.sentially greater even, than it otherwise would have

been.

NOT PROPER CROSS-EXAMINATION OF DEFEND^

|: ANTS.

In order to lay an apparent foundation for the introduction

of this testimony in rebuttal the defendant Gesner was recalled

and compelled to testify in relation to these matters in cross-ex-

aiiiiiwtion, after the defendants had rested their case and the

government had entered upon its rebuttal.

Gesner had not testified at all in relation to these collateral

I

matters on his direct examination, and, indeed, had not been asked

at all about them up to the time he was compelled to take the

jl

stand for such re-cross-examination. We submit that this was

not proper cross-examination. That cross-examination shoifld be



confined to matters broiu^^liL cnit in tlie direct and that a defend-

ant on the witness stand can not be cross-examined as to col-

lateral matters about which he has not testified at all in his direct.

it is true that in some cases the Court has a certain discre-

tion in permitting" a cros sexamination to extend beyond the

fair ])urview of the direct.

Since it is ordinaril}- the mere matter order of proof.

Saitty 7's. U. S., 117 Fed. 132.

Dut in a criminal case where the defendant himself is on the

stand the rule is different he only subjects himself to a fair

cross-examination and anything more than that is prejudical and

reversible error.

People z's. McGiiiii:;ill. 41 Cal. 431.

People I's. Rodriqitez (Cal.) 66 Pac. 174.
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Error in refusing- to charge as follows

;

'EVEN IF YOU SHOULD FIND THAT SOME ONF
OF THE DEFENDANTS l.VTENDET) 'rO SUBORN PER-

JURY, OR EVEN DID SO', THIS WO'^LD N(;T JUSTIFY

A CONVICTION OF THE CHARGE IN THIS INDICT-

MENT UNLESS YOU FURTHER FIND THAT TWO OR
MORE OF THESE DEFENDANTS DFT-TNITRLY PLAN-

NED AND AGREED AMONG THEMSEL^ FS TO I'RO-

CURE THE ALLEGED PERJURY."

There was evidence in this case which was admitted against

Gesner alone, as for example, letters written by him (see record

pages"^^-^— ). and evidence of mirncrous witnesses like that of

Ben Jones (see record page ~ ), which in its direct effect at

least involved onlv one defendant. For illustration of te^lini- ,,
—

.

money of such other witnesses see pages of the

record.

Hence the propriety of tlic above request ia order that the

jury should not get confused a? to the issue and Tind a vc^rdict of

guilty against all, if they thought that s.);.:e one of the defend-

ants intnded the subornation of perjur}', and that the others

were involved in a plan to secure land without having agreed

with any one that perjury should be suborned.

A definite agreement of some kind, either tacit or expressed

between the conspirators, is the very essence of this crime.

U. S. Martin, 4 Clifford 163.

Pettibone vs. U. S., 148 V. S. 197.

4 Elliot on Ev., Sec, 2926.

It is true that this agreement need not be a formal one or ex-

pressed in words, and the jury may infer it from circumstances,



but ill sonic form the agreement and preconcerted atdon must

exist. Here the defendants were strenuousl}- contending- that

there was no such agreement in any way or form, and while there

was evidence no doubt from which a jury might infer such agree

ment, yet the defendants were surely entitled to have them fully

informed in language which they could not misunderstand, that

some kind of a definite agreement between the parties was the

essence of this offense. The offense is a peculiar one—it is the

])reconcerte(l agreement, not the act, and joint action without the

agreement will not make the offense.

Clifford I's. Brandon. 2 Champbell 358.

Xcwal! I's. Jenkins. 26 Pa. St. 160.

Res. t's. Pywcll, 1 Starkie 402: 2 E. C. L. 156.

An error of a somewhat similar nature was committed in re-

fusing the following instruction:

"EVEX IF YOU FIXD THAT PERJURY WAS COM-

^IITTED r,Y SOME OXE OR MORE OF THE APPLT-

CAXTS IX OUESTIOX THAT WOULD XOT JUSTIFY A

\'ERDICT OF (^.UILTY, UNLESS YOU FURTHER FIXD

THAT AT LEAST TWO OF THE DEFEXDAXTS COX-

SPIRED AXD AGREED TOGETHER TO PROCURE THE
PERJURY TO r>E COMMITTED.

Referring again to the testimon\- of Pen Jones, one might

believe that he committed perjur\-, and that neither Williamson

or P)iggs ever conspired to suborn ])eriury, or that the}- had an\

idea that ])erirr)- would be committed.

And the jurv might have believed from the e\-i(lciice thai

even if Gesiier knew that Jones would commit i)erjury that he

was not in a coiisi)iracy with any one to suborn piTJury.

It is manifest that this is a case wlu'Ve there was a great
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probability that the jury might be confusel as to the real issue

and convict upon collateral matters.

There was error in refusing to charge the jury as follows:

"THE DEFENDANTS ARE NOT CHARGED WITH
DEFRAUDING OR ATTEMPTING TO DEFRAUD THE
GOVERNMENT, AND THEREFORE ANY MERE AT-

TEMPT TO EVADE THE LAW ON THEIR PART (IF

THERE WAS ANY SUCH ATTEMPT) WOULD NOT JUS-

TIFY A VERDICT OF GUILTY UNLESS THERE W\-\S

ACTUALLY AN AGREEMENT AND CONSPIRACY
AMONG THEMSELVES TO PROCURE PERJURY."

It is to be born in mind here that under the charge in the

indictment the object of the conspiracy was to suborn perjur\-,

not to acquire title to a portion of the government domain b\

fraudulent entries.

The natural ultimate object of a conspiracy involving mat-

ters of this kind wt)uld be to acquire land, and the testimony of

all the applicants tended in this direction rather than to show

that the ultijiiate (jhit'cl was a consT)iraxv to suborn pc^iurv. j, .

(See ot *the record coittanimg- trie testnnonv t'v<._ i

nineteen persons mentioned in the overt acts charged in th^/ .^^.
indictment, page s-^ or the record.) J t r o-

It is manifest that no general statement of the law would be/
J"

sufficient to warn the jury and hold them to the issue. It was.

necessary that they should be told directly and positively that ^' /

mere attempt to evade the law did not constitute the offense '^y^~

charged. 'OyS^/ _
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There was error in refnsino- the request to charge as fol-

lows :

"THE CHARGE IN THIS INDICTMENT IS THAT
THE OATHS OF THE APPLICANTS IN QUESTION-

WERE INTENDED TO P.E FALSE IN THE MATTER OF

THE ALLEGED CONTRACT TO CONVEY TO VAN GES-

NER AND WILLIAMSON, AND YOU MUST BASE YOl'R

FINDINGS ON THAT CHARGE ALONE."

The refusal to charge as above requested merits a comment

of a like nature as those above.

There was error in refusing to charge as follows

:

"EVEN IF YOU SHOULD BELIEVE. THEREFORE,

THAT THE APPLICANTS, OR SOME OF THEM, WERE
INACCURATE OR TESTIFIED FALSELY AS TO WHERE
OR HOW THEY OBTAINED THE MONEY TO PRO\^E

UP O.N THEIR CLAIMS THAT ALONE WOULD NOT BE

SUFFICIENT TO SUSTAIN A VERDICT OF GUILTY IN

THIS CASE." -^

It will be remembered that the government was permitted to

offer evidence tending to show that the lands were not subject

to entry ; that there was no timber upon the different claims.

The government was also allowed to offer evidence tending to

show that the money with which to ])rove u]) wasobtained by

some of the applicants in a different manner from that which wa

testified by them.

(See page of the record.)

Hence the pro])riety of the above request.
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THE INDICTMENT DOES NOT CHARCjE THAT
EITHER DEFENDANT WILLIAMSON OR GESNER DID
ANY OVERT ACT; HENCE THE COURT COMMITTED
MANIFEST ERROR IN CHARGING THE JURY AS FOL
LOWS

:

"The offense is sufficiently proved if the jury is satisfied

from the evidence, beyond a reasonable doubt, that two or more

of the parties charged, in any manner or through any contr

vance positively or tactitly came to a mutual understanding to ac-

complish a common and unlawful design, followed by some act

done by any one of the parties for the purpose of carrying it in-

to execution."

To warrant a conviction it must appear (
i ) that a conspir-

acy existed as charged in the indictment, (2) that if such con-

spiracy existed the oz'ert act charged was committed in further-

ance of such conspiracy, and (3) that the defendant was one ol

the conspirators.

United States I's. Cassidy, 67 Fed. Rep. 698.

United States vs. A'e-a'ton, 52 Fed. Rep. 275.

United Sfatse 7's. Goldberg, 7 Bhss (U. S.) 175.

It is a question for the jury to determine whether any one

of the acts, alleged to have been done to effect the object of the

conspiracy, was actually committed, and if so whether it was

done to effect the object of the conspiracy. See

United States z's. Sanchc, 7 Fed. 715.

The instruction complained of was not modified by other

instructions given, but to the contrary, it was several times stated
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to the jury i effect that in so far as the overt act was concerned

it was sufficient if any one of the defendants did anything to ef-

fect tlie ohject of the conspiiacy.

Apart from any antliority. it is manifest that tlie .u:overn-

ment must ])rove its case as ahej^^ed in the in(Hctment, and that

there ccndd he no proper conviction of any of the defendants

upon proof of the conspiracy charg-ed and proof of an overt act

other than one alleged in the indictment, whether such overt act

was committed by a person alleged to have committed some overt

act or hv a defendant who was not alleged to have committcfl an

overt act. The indictment charges that the defendant i'iggs com-

committed several overt acts, but it charges no overt act against

an\- other defendant. The jury might have based a conviction

upon an overt act done by the defendant Williamson, or by an

overt act done by the defendant Gesner. They might have

thought that Gesner did an act to effect the object of the con-

spiracy.

Thc\' misTfht have believed the evidence of I'en Jones when

he testified that (see page'^-'^— of the record) Gesner asked him

and wife to take uj) a claim, and that this was an act dovxC I

effect the object of the conspiracy.

The jury might have believed the evidence of each a])plic;'ri

who talked with (iesncr and found from such evidence that

(Jesner committed ? nupibejL Qjf overt acts.

See pa'ge.s '^'*^oi die record.

The iurv might have believed the testimonv of Tohr. W'at-

kins when he testified, see page 7 ^ of record, that \\'il!ian'<on

wrote the description of the land to be entered in a book and

that such act was in furtherance of the conspiracy.

In fact there is just as much reason to believe that the jur

based their verdict on an overt act committed hv Williamson or
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hy Gesner as that they based a verdict upon an overt act alleged

in the indictment. The chances are at least two to one against the

jury's basing its verdict upon an overt act alleged. There was

considerable evidence to the effect that Biggs told t!;e applicants

that the}- could properly take the oath required of tViem when

they were applying to enter the land. We submit that these

plaintiffs in error are entitled to a trial of their case according

to the rules of law, and that the instruction coraplainoi of is a

plain violation of their legal ri^ht.
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i:kK( >K IN iM:kMriri.\(. riii-: ixikoDie'riox oi-

i-:\ iDKXci-: 'n-:.\"i)i\(. ro iMri-.Acii riii': wrrxicss

I'.KAXToX \\\ SII()\\'IX(; COXI KADICTIXC STATIv

Mi-:xrs AS T( )(.()i.i.A'ri".i^\i. axd imm atickiai. mat

TERS.

This witness was a very important witness for the defend-

ants, lie was the only one of all the witnesses who talked with

< iesner abont takinjj^ land, who had not himself apjjlied. lie was

not under fear of indictment himself. The gt)vernmcnt could not

claim that lu- had been .guilty of j)erjur)- in the matter, for he had

made no application at all. .Ml the witness agreed that he was

present anil his testimony entirel}' corroborated Gesner.

The prosecution was permitted to impeach him by showini

allej;ed C(jntradictor\' ."Statements as to an entirely immaterial

matter about which he had not testified at all in his direct.

It was made to appear in cross-e.xamination thai a day or

two before the talk with (iesner, he was traveling- through the

count}- and sto])])ed at the place of one Adams. Ileing; asked by

the prosecuting- altorne\- where he was going, he said he was on

his way to \ ale, which is in the extreme eastern ])art of the

.State of ( )regon and not a great distance from the Idaho line.

The i^rosecution was then permitted to ask him if he had

not stated that he was going to Idaho and he, having denied mak-

ing such a statenieiU, to im])each him I)y calling- two witnesses to

contradict him 1)\- showing that he had.

The onl\- foundation laiil for the impeacliuuiu of this witness

in this matter was as follows.

"(J. I thought you were on your way t*^ Idaho, w;isn"t vou?

.\. When I met Campbell Duncan?
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Q. Yes.

A. Xo. sir. I was not.

Q. Did you say you were?

A. I did not.

'Q. Didn't yoii tell him that ?

A. I did not.

Q. Didn't tell anybody that?

A. I did not.

Q. How did you come to go to Campbell Duncan's house?

A. I was on my way to Vale, Ore., in the eastern part of

the state. I had a younger brother there by the name of Fred,

and he wanted me to come out to where he was located, and I

stated at the time, I thought I would go up there, and I came

along where Campbell was living.'^

Record page ZZJW

The impeachment by Adams was as follows

:

"Thereafter, one Wilham Adams was called as a witness,

and after testifying that he had a ranch near Prineville, where

Campbell Duncan was working, and that the witness Branton

came along there in June, 1902, was asked the following ques-

tion:

"Well, did he state to you that he was going to Idaho at that

time ?"

To which defendants objected as incompetent and not proper

impeaching question, and no proper foundation laid for it, but the

objection was overruled and the defendants excepted, where-

upon the witness answered

:

"Yes, sir."

Thereupon the following questions were asked:
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O. At tlio time of the conversation, I refer, was this niau

liranton tlure at your place?

A. Yes. sir.

(J. I low lou','^ was he there?

A. Three nij^^hts and days.

Q. I a nilalkin^ ahout the time he camped there. I);d he

then state to you that he was going to Idaho?

To which (iuestion the defendant objected as not a proper

im])eaching ([uestion and no jjroper foundation laid for it and in-

competent, but the objection was overruled and the defendants

exceptetf.

Whereu])on the witness answered:

Yes. sir.

Q. Was Duncan ])resent when he said this? Was Cam

Duncan present when I'rrmton said it to yoti ?

.\. Yes. sir. y^
Record page ^

The impeachment by Duncan was as follows:

"Thereafter on rebuttal fme Camj)bell Duncan was called

as a witness by the government and asked the following question:

(J. Mr. Duncan, when \(>u first saw Clarence I'.ranton

—

the witness hereinbefore referred to—there (at .Adams' ranch)

what did he tell you, if anything, as to where he was going?

Objected to by the defendant as not ])roper rebuttal.

( )bjection overruled and det^•ndanl excepted. Witness

answered :

lie said he was going to Idaho, on his road there."

Record page

It is well settled that it is error to permit the impeachment of
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a witness on such collateral and immaterial matters—if a wit-

ness is asked in relation to such matters upon cross-examination

his answer is conclusive.

Rapaljc on Witnesses, Page 345, sec. 209.

People vs. Kellat, 53 Cal. 65.

Everett vs. Pierce, 59 Cal. 540.

The prosecution also sought to impeach this witness by sup-

posedly contradictory statements made to one Ray in relation to

the reason he did not take up a timber claim.

The foundation for this was as follows

:

"Q. About one year after you had been up to the timber

and in Prineville, didn't you have a conversation with Frank Ray.

and didn't you tell him that the reason you did not take a timber

claim at that time was because there wasn't enough in it ?

A. I don't remember having any conversation with Frank

Ra}- at all regarding the timber.

Q. You will swear you did not say that to him ?

A. I am positive that I never met Frank Ray to my knowl-

edge except once from the time that we were up there in the

timber until since I came here to Portland at this trial.

O. When was that once?

A. I met him on the road east and north of Prineville. I

don't remember the name of the stream he was on, but I was go-

ing, to look after some horses I had, and I met Frank Ray, if I

remember right, and I might possibly mistaken in meeting him

there ; it might have been in May or June, 1903.

O. Did you tell him on that occasion at that place that the
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reason you did imt takr a tinibcT claim, rcfcrrint;- lo the time yon

went u]> there, wlien Dr. ( iesner was there, was hecause there

wasn't enough in it for you?

A. Xo. sir ; I iUd not.

(J. ( )r that in substance?

A. Xo. sir." /^^
Record pas.

".And thereafter, one I'rank Ray was called as a witness, and

liavinj;- testified that he met the witness I'ranton on the road east

and north of I'rineville. in May or June. 1903. was asked the fol-

lowing" (juestion :

.And on that occasion, difl he say to you that the reason he

did not take up a timber claim at that time that he was u]i there

at the shearing plant was because there w^asn't enough in it. or

words to that effect?"

To which question the defendants objected upon the ground

that there was no ])roper foundation for impeachment, and also

that the circumstances for time, place, and persons present, were

not called to the attention of the witness Branton while he was on

the stand, but the objection was overruled, to which ruling de-

fendants expected and their exception was allowed. Thereupon the

witness answered :

"Yes, sir."

There was no foundation for the foregoing inij^ieachment

f|uestion, except as hereinbefore set forth, in relation to the cross

examination of the witness llranton." Record pa_ge ^
It will l)e observed that the conversation was not sliown tn

have occurred at the time referred to by i'rantnn. llranton did

not remember having any 1al]< with him ;it the time he referred

t(i. The places were not fiilK ideiilifie(l ;is the samr. Till' Tliu -t^^-

*
"—

" '
'"

1 1 1 i

'

l r i nli i n r i

''' 'r' i--v -nil n r<h if 1

''j-'v J]].-
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buLiT u ' IiJlIi R-ci) u«j Jl^kLil uu lliL lujud aoi-fli horn that

^looo. Ijh r rr v i
ii i m i j i i ii

^^
lii ilnu i l l iii l | ] ii

_
*

i i n i.m IJn nnnir

iToado %tt that it was the same meeting and the time was but

httle more definitely fixed. The conversation related by Ray, if

it took place at all, might have been and probably was at some

other time than the one remembered by Branton. The rule which

requires time, place and persons present to be pointed out defi-

nitly so as to fully inform the witness of the time referred to and

to refresh his memory in relation thereto is well established.

Rapaljc oil Witnesses, page 338, Sec. 203, and author-

ities cited.

In conclusion, we submit that the Court below clearly erred.

1st. In holding that the indictment was sufficient.

2nd. In holding that the indictment charged conspiracy to

suborn perjury in the matter of final proofs and in admitting tes-

timony thereof and submitting the case to the jury on that theory.

3rd. In permitting the witnesses to state their ''understand-

ing" of the transaction with Gesner and their undisclosed inten-

tion at the time of their application and final proof.

4th. In charging the jury that the indictment might be sus-

tained by proof of an overt act of any of defendants, whereas the

the indictment only charges overt acts of Defendant Biggs.

5th. In refusing to instruct the jury that there must be, in

some form ,a definite agrement or concert of ac-tion between the

parties to make conspiracy, and that a simple intent to evade the

provisions of the timber law would not sustain the indictment.

6th. In admitting evidence of distinct offenses against the

state of Oresfon in the matter of school lands.



— r4S—

7th. Ill ptTiiiitliii}^ iIk- witness llranlon to he iiii])caclu'(l as

tf) collateral and immaterial matters.

riKTc are minuTcnis ullier errors of which we comjilain. some

of which we have noticed in this hrief. hut these seem to us so

clear and plain as to show that the defendant (hd not have a trial

accordinfj to the rules of law. (^f course, we have no ricjht to

ask this Court to i)ass upon tlieir j^uilt or innocence, hut we do

have a ri^ht to ask that their trial he hased upon the assum])tion

of innocence and that all the safe^iards of innocence provided l)y

law he a])plied.

Respectfully submitted,

H. S. WILSON and

ALFRED S. BEXXETT.

Attornevs for Plaintiffs in Error.
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No. 1369

IN THE

tales Circuit Court of

For the Ninth Circuit.

VAN GESNER

vs.

Plaintiff in Error,

UNITED STATES OF AMERICA,
Defendant in Error.

MARION R. BIGGS,

Plaintiff in Error,
vs.

UNITED STATES OF AMERICA,
Defendant in Error.

JOHN NEWTON WILLIAMSON,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

BRIEF OF DEFENDANT IN ERROR ON APPEAL

The appeal in the case of the United States v.

Williamson ought to be dismissed because it appears

from the admission of his attorneys, formally made



in their opening brief in the above-entitled causes,

at page 2 thereof, that

'^ Prior to the writ of error in this case the de-

*' fendant Williamson, who was a representative in

*' Congress, had sued out a writ of error to the Su-

" pronie Court of the United States, based upon the

" holding of that Court in the Barton case, that a

" sentence of imprisonment against a member of

'* Congress involved a constitutional question, giving

*' the right of appeal direct to that Court. At the

'* time the writ of error was sued out in this case the

** constitutional question in the Burton case had
*' never been decided. This writ of error to this

" Court in the Williamson case was sued out after

" the writ to the Supreme Court, and out of abun-

'' dance of caution in case the writ to the United

" States Supreme Court should be dismissed upon
" jurisdictional grounds.

** The jurisdiction of this Court, therefore, in the

*' Williamson case depends upon whether the United
*' States Supreme Court shall entertain jurisdiction

** thereof, and if it holds that it has jurisdiction to

" pass upon the merits, then the proceeding in this

'* Court necessarily fails.
^'

It is acbnitted on behalf of the defendant in error

that a writ of error to the Supreme Court of the

United States was sued out by the defendant Wil-

liamson, one of the plaintiffs in error herein, at a

time prior to his suing out of tlie writ of error in the

same identical case which is now before this Court;
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and it is further admitted on behalf of the defendant

in error that said writ of error so taken by the

defendant Williamson to the Supreme Court of the

United States is now still pending there on appeal.

Under the circumstances this Court has no juris-

diction to entertain the appeal in the IVilUamson

case, and the same ought to be dismissed upon its

own motion. A party who desires to appeal from a

judgment in a criminal case direct to the Supreme

Court of the United States upon the ground that his

sentence involves a constitutional question must elect

whether he will take his writ of error or appeal to

the Supreme Court upon that constitutional question

alone, or to the Circuit Court of Appeals upon the

whole case,

BIcLish V. Boff, 141 U. S. 661.

INDICTMENT SUFFICIENT.

Plaintiffs in error demurred to the indictment

upon the ground that it *'is not direct and certain as

'' to the crime charged or the particular circum-

** stances of the crime. And that it does not set

'* forth the name or identity of the persons the de-

*' fendants are charged with having conspired to

"' suborn, and does not describe or identify the per-

" jury which is alleged to have been suborned, insti-

*' gated and procured, or the land as to which such

" perjury was to be committed."

Additional grounds for holding the indictment in-

sufficient were set forth in a motion in arrest of



.iudjj^niont, but those grounds are unimportant and

they are not the character of objections that can be

urged for the first time after verdict.

The indictment is sufficient as against a general

demurrer and as against the particulars just herein-

before set forth. The offense charged is conspiracy

under Section 5440, Revised Statutes of the United

States, to commit an offense against the United

States, to wit: the offense of subornation of i^erjury.

If the parties to the conspiracy did not, at the time

they entered into it, agree upon the identity of the

persons whom they intended to suborn to commit the

perjury, nor upon the identity of the particular land

which they intended to suborn persons to acquire for

the benefit of defendants, it requires no argument to

demonstrate that it is not necessary to allege those

facts in the indictment with any greater particu-

larity than they were described or identified by the

parties at the time they entered into their unlawful

agreement, which constitutes the offense for which

they were indicted.

In order to sustain the demurrer upon the grounds

specified, it would be necessary to hold that the con-

spiracy would not be unlawful unless the parties

specifically agreed upon the identity of the persons

whom they intended to procure to acquire the lands

for them, nor unless they likewise specifically agreed

upon the identity of the lands which they expected

to thus acquire by means of their unlawful agree-

ment.



It is urged, however, that the indictment is not

sufficient and does not state an offense because it does

not allege that the persons to be suborned to commit

perjury would ''willfully" swear falsely; we must

not lose sight of the fact that the offense charged in

this indictment is conspiracy and not perjury. In

this indictment the unlawful agreement is the offense

and the perjury which is to be committed is merely

the object of the unlawful agreement.

''In stating the object of the conspiracy the

same certainty and strictness are not required as
in the indictment for the offense conspired to be
committed. Certainty to a common intent suf-

ficient to identify the offense which the defend-
ants conspired to commit is all that is required.

When the allegation in the indictm.ent advises
the defendants fairly what act is charged as a
crime which was agreed to be committed, the

chief purpose of pleading is obtained. Enough
is then set forth to apprise the defendants so

that they may make a defense. The point urged
seems more refined than sound."

United States v. Stevens, 44 Fed. Rep. 141.

The foregoing case is directly in point, and was

followed by Judge Bellinger in the case of United

States V. Wilson, 60 Fed. Eep. 891.

In the last-mentioned case Judge Bellinger said

:

"In indictments for conspiracy the offense
which the defendants are accused of having con-

spired to commit need not be set out with the

same degree of strictness that is required where
the indictment is for the commission of the

offense itself. All the decisions upon this point
are to the effect that certainty to a common in-

tent is all that is necessary."



And again, in the same case, Judge Bellinger says

:

*'This construction may be liable to technical

oltjection, but the strictness that answers such

ol)jcction is not, as has already been shotN^n, re-

garded in the description of an offense where
the indictment is for a conspiracy to commit
such olfense."

In the case of United States v. Eddy, 134 Fed.

Kep. 114, Judge Hunt says:

"The steady tendency of the courts of the

United States undoubtedly is to disregard

foims, even though they be mistaken in express-

ing the substance of crimes in indictments, if

the moaning can be understood, and if the bill

charges the offense in such a way as clearly to

infonn the person of the violation of the law
with which he is charged, and protect him in

the event of conviction or acquittal, against a

second trial for the same offense.
'

'

It may he conceded that it must appear from a

fair construction of all the language of the indict-

nient that the defendants intended that the false

oaths to be made by the persons suborned should be

*'\\dllfully" made by them, but it is not necessary

that tliis element of the offense shall be charged only

by the use of that particular word. It is sufficient

if it is charged in equivalents. At common law in

this particular, perjury was defined to be a

''willful, false oath by one who, being lawfully
required to depose the truth in any judicial pro-
cecnliiig, swears al)solutely in a matter material
to the point in question whether he believed it

or not."

2 Chit. Cr. L., 302.



Thus, it will be seen that the offense had to be

''willful," but it was well settled at the common law

that the use of that identical word in an indictment

was not necessary, it being implied from the words

''falsely, maliciously, wickedly, and corruptly." 2

cut. Cr. L., 309; At. Cr. PI. 429. See also United

States V. Iloivard, 132 Fed. Eep., 350 and 351.

In referring to this and kindred questions in the

case last cited, Judge Hammond says

:

"The district attorney is certainly correct in

his contention that Rev. St. Sec. 1025, pre-
cludes the necessity that either one of these es-

sential averments in an indictment for perjury
shall be in any particular form, no matter how
that form may be sanctioned by precedent and
long usage; if the averm^ent appears in any
form, or may, by fair construction, be found
anywhere within the text of the indictment, it

is sufficient."

Judge Hammond cites a large number of decisions

by Federal courts illustrating how liberally the

Supreme Court of the United States has discarded

niceties of form only and requirements that are not

material to save the rights of the defendant to be

notified of the nature of the offense with which he

is charged and to enable him to plead any judgment

which may be rendered in the case as a bar to sub-

sequent prosecutions, which is all that he has a

right to demand.

In the case of United States v. Rhodes, 30 Fed.

431, Mr. Justice Brewer, when he was a circuit court
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judge, in construing Sec. 1025 of Rev. St. of the

U. S., said:

"AVliile a defendant should be clearly in-

formed in the indictment of the exact and full

charge made against him, yet no defect or im-

perfection in matter of form only—and this

iiK'hules the manner of stating a fact—which

does not tend to his prejudice, will vitiate the

indictment."

Speaking tlirough Circuit Judge Gilbert, this

Court applied the same rule, and particularly in the

case of Noah v. United States, 128 Fed. Rep. 272.

It is alleged in the indictment in the case at bar

that at the time of making their false oaths the

suborned persons would then be applying to enter

and purchase lands of the United States under the

Timber and Stone act, in the manner provided by

law, and that they would then swear that the lands

" were not being purchased by them on speculation

** but were being purchased in good faith to be ap-

" propriated to the o^vn exclusive use and benefit of

" those persons respectively, and that they had not,

" directly or indirectly, made any agreement or con-

**.tract, in any way or manner, with any other per-

** son or persons whomsoever by wdiich the titles

" which they might acquire from the said United
*' States in and to such lands should inure in

" whole or in ])art to the ])enefit of any person

" excei)t tliemselves, when, in truth and in fact,

** as each of the said persons would then

'' well know, and as they the said John Newton



Williamson, Van Gesner, and Marion R. Biggs,

would then well know, such persons would be ap-

plying to purchase such lands on speculation and

not in good faith to appropriate such lands to

their own exclusive use and benefit respectively,

and would have made agreements and contracts

with them, the said John Newton Williamson, Van

Gesner, and Marion R. Biggs by which the titles

which they might acquire from the said United

States in such lands would inure to the benefit of

the said John Newton Williamson and Van Gesner

as co-partners in the firm of Williamson and Ges-

ner, then and before then engaged in the business

of sheep raising in said county; the matters so to

be stated, subscribed, and sworn by the said per-

sons being material matters under the circum-

stances and matters which the said persons so to

be suborned, instigated, and procured, and which

the said John Newton Williamson, Van Gesner,

and Marion R. Biggs would not believe to be

true."

Here is a specific charge that the applicants

would swear that they were not taking the lands

for speculation and that they were purchasing the

lands in good faith to appropriate them to their own

exclusive use and benefit respectively, and that they

had not, directly or indirectly, made any agreement

or contract, in any way or manner, with any other

person or persons whomsoever, by which the titles

which they might acquire from the United States



10

in and to such lands should inure in whole or in

part to tlie benefit of any person except themselves,

when ill truth and in fact they then well knew and

the defendants then well kn^w that they would

be applying to purchase such lauds on specu-

lation and not in good faith to api^ropriate such

lands to their own exclusive use and benefit respect-

ively, and would have previously made agreements

and contracts with the defendants by which the titles

which they might acquire from the United States

in such lands would inure to the benefit of the de-

fendants, and that the persons so swearing would

not then believe their aforesaid statements to be

true and that the defendants would not then believe

the aforesaid statements of said persons so swearing

to be true.

Moreover, it is alleged in the indictment that the

defendants conspired 'Ho unlawfully, willfully, and
" corruptl}^ suborn, instigate, and procure a large

" number of persons, to wit, one hundred i^ersons,

" to commit the offense of perjury in the said dis-

*' trict by taking their oaths there respectively before

** a competent officer and person in cases in which a

" law of the said United States authorized an oath

"to be administered, that they would declare and
" depose truly that certain declarations and depo-

" sitions by them to be subscribed were true, and by
" thei-oupon, contrary to such oaths, stating and
" subscril)ing material matters contained in such
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^' declarations and depositions which they should

*' not believe to be true."

If before making his application to purchase the

land the entrynian had made and entered into a con-

tract by which his title would inure to the benefit of

another, and if his sole purpose in appljdng to pur-

chase the land was to obtain title to it in order to

benefit another person, it is difficult to imagine how

it would be possible, under any fair construction of

our language, to imply that the taking of his oath

in the particulars mentioned would not be willful,

false swearing. The elements of willfulness are

averred by stating the acts themselves, and the omis-

sion of the technical word '^ willful" becomes im-

material and ought not to vitiate the indictment.

The entryman was not bound to apply for the lands,

and he did not apply for them inadvertently, and he

did not apply for them under duress. On the con-

trary, it is specifically alleged that before applying

for them he entered into an agreement with the de-

fendants that he would apply for them in the man-

ner prescribed by law.

As was said by Justice Brewer, in the case of

United States v. Clark, 37 Fed. 107

:

"Can it be possible that the defendant was
mislead by the language of this indictment as
to the exact oifense with which he was charged ?

Did he for a moment suppose that he was
charged with putting in the post office some-
thing of which he was entirely ijgnorant, or did
he understand from the ordinary meaning of

the language used that he was charged with
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pnttinp: in tlio post office an obscene picture

—

that which he Ivnew to be obscene? I can have
no (h)nbt that he was fully informed as to the

charge against him, and not in the slightest de-

gree mislead. I am fully aw^are that there are

authorities which do not concur wdth this view,

and yet I think those authorities adhere too

closely to the rigor and technicality of the old

common-law practice, w^hich, even in criminal

matters, is yielding to the more enlightened

jurisprudence of the present,—a jurisprudence

which looks eveniiore at the matter of sub-

stance and less at the matter of fonii.
'

'

Can it be possible that the defendants in this

case w^ere mislead by the language of this indict-

ment, and did not kiiow^ that they were charged with

having conspii^ed to suborn certain persons to wil-

fully sw^ear falsely? Did the defendants for a

moment suppose that they were charged with having

conspired to suborn persons to inadvertently or by

duress sw^ear falsely?

In the case of Dunbar v. United States, 156 U. S.

at page 193, Justice Brew^er, speaking for the Su-

preme Court, says:

"The language of the indictment quoted ex-

cludcH the idea of any nnintcntio)i(d and ig-

norant bringing into the country of prepared
opium upon which the duty had not been paid,

and is satisfied only hy proof that sucli ])ring-

ing in was done intentionally, knowingly, and
with intent to defraud the revenues of the
United States."

The contract between the defendants and the per-

sons suborned in tlie case at bar excludes the idea
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of any unintentional and ignorant or inadvertent

false swearing. Under the circumstances it was

utterly impossible for any person, after entering

into such a contract, to apply to purchase lands

under the Timber and Stone act without willfully

and knowingly swearing falsely to matters and

things which he did not believe to be true. Every-

one is presumed to intend the natural and inevitable

consequences of his acts. The persons suborned

could not have agreed to convey the land before ap-

plying to purchase the same without intending to

willfully and knowingly swear falsely in applying to

purchase the same.

In the case of Babcock v. United States, 34 Fed.

874, Justice Brewer sustained an indictment for sub-

ornation of perjury from which the word ''will-

fully" was omitted, and we especially invite the at-

tention of this Court to his statement of the matter

at page 876.

In the case of Wright v. United States, 108 Fed.,

at page 810, the Circuit Court of Appeals of the

Fifth Circuit, through Circuit Judge Shelby, says:

"The omission of words that would add
nothing to the meaning of an indictment seems
so clearly a defect of form only, with the ap-
plication of this statute (Sec. 1025 R. S. of the

U. S.) is apparent."

In that case, that Court said

:

''To apply the language of Mr. Justice Peck-
ham., no one reading the indictment could come
to any other conclusion in regard to its mean-
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injj:, 'and when this is the case and indictment

is good enough.' Price v. U. S., 165 U. S. 311.

We think that the Circuit Court did not err in

overruling the demurrer to the indictment. So
far as it is necessary to protect the real rights of

the defendants we cannot adhere too closely to

the technicalities of the old common-law prac-

tice, but in matters of form not involving sub-

stantial rights, the rigor and technicality of such
practice 'must yield to the more enlightened
jurisprudence of the present.'

"

In Connors v. United States, 158 U. S. 408, Mr.

Justice Harlan, referring to the defects in an in-

dictment, said:

"Nor, if made by demurrer or by motion and
overruled, would it avail on error unless it ap-
peared that the substantial rights of the accused
were prejudiced by the refusal of the Court to

recfuire a more restricted or specific statement
of the particular mode in which the offence

charged w^as committed. Rev. Stat. Sec. 1025.

There is no ground whatever to suppose that
the accused was taken by surprise in the pro-
gress of the trial, or that he was m doubt as to

what was the precise offence with which he was
charged."

It is not conceivable that in the case at bar the

defendants were taken by surprise in the progress

of the trial as to whether or not the suborned per-

sons were to willfully swear falsely, or that the de-

fendants were in dou])t as to the fact that they w^ere

being tried for conspiracy to suborn persons to will-

fully swear falsely. See also TJ. S. v. Adler, 49 Fed.

736.
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In the case of Rosen v. U. S.^, 161 U. S., at page

33, Justice Harlan, for the Supreme Court, says

:

"Of course he did not understand the Govern-
ment as claiming that the mere depositing in the
postcfiice of an obscene, lewd, and lascivious
paper was an offense under the statute if the
person so depositing it had neither knowledge
nor notice, at the time, of its character or its

contents. He must have understood from the
words of the indictment that the government
imputed to him the laiowledge or notice of the
contents of the paper so deposited * * *

The case is, therefore, not one of the total omis-
sion from the indictment of an essential aver-
ment, but, at most, one of the inaccurate and
imperfect statement of a fact; and such state-

ment, after verdict, may be taken in the broad-
est sense authorized by the words used, even
if it be adverse to the accused."

And at page 34, of the same case. Justice Harlan

says:

"A defendant is informed of the nature and
cause of the accusation against him if the indict-

ment contains such description of the offense
charged as will enable him to make his defense
and to plead the judgment in bar to any other
further prosecution for the same crime."

The word "willful" or "willfully" is defined by

Anderson's Dictionary as follows

:

"In common parlance willful means inten-
tional as distinguished from accidental or in-

voluntary; in penal statutes it means with evil

intent with legal malice without gi'ound for be-
lieving the act to be lawful.
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"The ordinary meaning of willful in stat-

utes is not merely involuntary Ijut with a bad
purpose.

'

'

In State v. Mmsey, 97 N. C, 468, it is held that

"willfully" in an indictment implies that the act

is done knowingly and of stubborn purj^ose, but not

necessarily of malice. In the case of Woodliouse v.

Rio Grande B. Co., 61 Texas 419, it is held that

the word "willfully" in referring to an act for-

bidden by law, means that the act must be done

knowingly and intentionally—that with know^ledge,

the will consenting to, designed and directed the

act.

The facts alleged in the indictment in the case

at bar raised the necessary implication that the sub-

orned persons would knowingly and intentionally

swear falsely with a stul)born purpose, and totally

excluded the idea of involuntary action, and, conse-

quently, the allegations are the full equivalent of

the word "wnllfully".

In Arclihold's Cr. PI (Cd. 1900, p. 1213), it is

said on the subject:

"The indictment must in the first place

charge a conspiracy. And in stating the object

of tlie conspiracy, the same certainty is not re-

quired as in an indictment for the offense, etc.,

conspired to be committed; as, for instance, an
indictment for conspiring to defraud a person
of 'divers goods', has been held sufficient. So,

an indictment charging a conspiracy 'by divers
false ])r('t('ns('S and indirect means to cheat and
defraud A of his moneys', and it is not neces-
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sary, in order to sustain such an indictment, to

prove sucli a false pretense as would, if money
had been obtained on it by one person alone,

have been sufficient to sustain an indictment
against him for obtaining money by false pre-

tenses."

The object of an indictment is that the charge be

so preferred as to enable the Court to see that the

facts amount to a violation of the law, and the pris-

oner to understand what facts he has to answer or

disprove.

Forsytlie's Constitutional Law, p. 458.

In the case of Peters v. United States, 94 Federal

Reporter, 127, speaking through District Judge

Hawley, this Court said:

''The true test of the sufficiency of an in-

dictment is not whether it might possibly have
been made more certain, but whether it contains

every element of the offense intended to be
charged, and sufficiently apprised the defendant
of what he must be prepared to meet; and in

case any other proceedings are taken against
him for the same offense whether the record
shows with accuracy to what extent he may
plead a former acquittal or conviction." (Cit-

ing a large nmnber of decisions by the Supreme
Court of the United States.)

Tested by this rule the indictment in the case at

bar is clearly sufficient.
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POINT 2.

INDICTMENT CLEARLY CHARGES THAT PERJURY WAS TO BE

COMMITTED BY APPLICANTS BOTH IN THEIR "SWORN

STATEMENTS'* OB PRELIMINARY FILING PAPEKS AND IN

THEIR "DEPOSITIONS" OR FINAL PROOF PAPERS.

Counsel for plaintiffs in error have severely criti-

cised the indictment upon the ground that it fails

to enlighten them as to whether or not the perjury

was to be committed in the "sworn statement"

which, under the law, is the preliminary i)aper

which must be filed by an applicant to purchase

lands from the United States in The Timber

and Stone Act, or whether the perjury was to be

committed in the "final proof" which the applicant

is required to make at the time he perfects his appli-

cation to purchase the land and pays his monej^ to

the Government for the same and receives his final

certificate. This criticism is not well founded and

is based upon a want of knowledge of the technical

teiTOS used by the Department of the Interior and

the various land offices throughout the United States

in describing the acts to be performed and the

papers to be subscribed by an applicant for timber

lands. When a complete understanding is had of

the provisions of the Timber and Stone Act and of

the regulations prescribed by the Commissioner of

the General Land Office for the purpose of giving

effect to said provisions, it becomes apparent that

tlio indictment is a peculiarly well drawn pleading

and tliat llic pleader plainly Imd in liis mind the



19

exact legal definition of the application to purchase

timber and stone land and that he used the words

''applying to purchase" and "application" and

"declaration" and "deposition" with the most accu-

rate regard for the significance of their respective

meanings under the timber and stone law.

An analysis of the Timber and Stone Act shows

clearly that any person desiring to avail himself of

its provisions ^^^«§fCno vested right and continues

to be merely an "applicant to purchase" up to and

including the time that he completes his final proof

and pays for the land and thus becomes entitled to

a "final receipt".

Any person wishing to purchase land under the

Timber and Stone Act must file a paper, which is

technically described in the provisions of the Act

as "a written statement in duplicate". This "writ-

ten statement" is in every sense of the term an

"affidavit" merely and it is in substance and effect

a "declaration" of intention to become a purchaser.

The law provides that upon the filing of such

"statement" notice shall be published for a period

of sixty days, and that after the expiration of said

sixty days "if no adverse claim shall have been filed

" the person desiring to purchase shall furnish to

" the Register of the Land Office satisfactory

" evidence," etc. Obviously at the end of the sixty

day period of publication "the person desiring to

purchase" is still merely "applying to enter and

purchase" the land in the manner provided by law.
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Moreover, at tlie end of the period of sixty days

which is prescribed for the publication of notice the

applicant is for the first time called upon to give

*' satisfactory evidence" of the existence of certain

facts, or in other words, he is then, and not until

then, called upon under the provisions of the law

and the regulations of the Commissioner of the

General Land Office, which have been promulgated

for the purpose of giving effect to the provisions « f

the Act, to make and give his "deposition".

The indictment charges that the defendants con-

spired to suborn, instigate and procure a large num-

ber of persons to commit the offense of perjury by

taking their oaths that they would declare and

depose truly "that certain declarations and deposi-

tions by them to be subscribed were true" and by

thereupon, contrary to said oaths, stating and sub-

scri])ing material matters contained in such decla-

rations and DEPOSITIONS which they should not be-

lieve to be true.

The indictment further charges that the defend-

ants conspired to suborn, instigate and procure a

large number of persons "to state and subscribe

under their oaths that certain public lands of the

siiid United States lying in Crook County in said

District of Oregon open to entry and purchase under

the Acts of Congress approved June 3, 1878, and

August 4, 1902, and known as tim])cr and stone

lands, which those persons would then be applying

TO ENTER AND PURCHASE in the manner provided by
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law, were not being purchased by them on specula-

tion", &c., "when in truth and in fact as each of

the said persons would then well know" and as the

defendants would then well know "such persons

would be APPLYING TO PURCHASE such lauds on specu-

lation and not in good faith to appropriate such

lands to their own exclusive use and benefit, respec-

tively, and would have made agreements and con-

tracts with them, the said John Newton Williamson,

Ya.H Oesner, and Marion E. Biggs, by which the

tit.es they might acquire from the said United

States in such lands would inure to the benefit of

the said John Newton Williamson and Van Gesner,

as co-partners in the firm of Williamson & Van Ges-

ner, then and before then engaged in the business

of sheep raising in said county, the matters so to be

stated, subscribed and sworn by the said persons

being material matters under the circumstances", &c.

The preliminary "written statement" which is

required to be filed by any person desiring to avail

himself of the provisions of the Timber and Stone

Act is designated and described by the General Land
Office as a "sworn statement". The blanks issued

by the General Land Office and furnished to appli-

cants to be used as a preliminary "declaration of

intention to purchase" contains the following

printed headlines, to wit

:
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*'TnrnER axd Stone Lands—Sworn Statement/'

See Transcript, page 13.

This ''sworn statement" is also described by the

General Land Office in the same blank in the certi-

ficate which must be made by the officer who swears

the affiant, as an ''affidavit". A copy of the certi-

ficate is foimd on page 14 of the Transcript, and it

twice refers to the foregoing "sworn statement" as

an affidavit".

The pleader has referred to said "sworn state-

ment" or "affidavit" as a "declaration". The alle-

gation that the person suborned "would declare and

depose truly that certain "declarations * * * by

them to be subscribed were true" can refer only to

the aforesaid "sworn statements" or "affidavits".

The word "declarations" specifically and accurately

describes such "sworn statements", '* written state-

ments" or "affidavits" because said "sworn state-

ments" or "Avritten statements" or "affidavits"

are each in substance and effect merely a "dec-

laration of intention to purchase" and conse-

quently such affidavits are properly described

as "declarations to be subscribed by the appli-

cants". The term "depositions" would on tlie

contrary, be utterly inappropriate and inapplicable

and erroneous. The term "deposition" has a popu-

lar as well as a technical legal meaning and while

it is a generic expression embracing all written evi-

dence verified by oath and could thus be held to

include "an affidavit", yet in legal language a depo-
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sition is evidence given by a witness under inter-

rogatories, oral or written, and usually written down

by an official person; while an ''affidavit" is a

mere voluntary act of the party making the oath

and is generally taken without the cognizance of

him against whom it is to be'used.

Stimpson v. Brooks, 3 Blatch. 456.

The General Land Office has adopted this legal

meaning of the term "deposition" in its blank forms

which are furnished to its officers for the purpose

of taking the testimony of persons desiring to pur-

chase lands at the time they are making their final

proofs under the Timber and Stone Act. One of

these blanks appears at pages 302 to 306, both in-

clusive, of the Transcript. It contains the following

headlines in large print, to wit

:

"Timber and Stone Lands.

Testimony of Claimant/^

Following the headlines are printed questions

numbered from 1 to 15, both inclusive, and then

following the signature of the applicant appears a

certificate in these words:

"I hereby certify that the above-named —
"personally appeared before me; that I verily

" believe affiant to be the person he represents him-
" self to be; and that each question and answer in

" the foregoing testimony was read to him in my
" presence before he signed his name thereto and
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" that the same was subscribed and sworn to before

" me at Priucville, Oregon, this 8th day of Decem-
** ber, 1902.

'*U. S. Commissioner for District of Oregon.

"Note: Every person swearing falsely to the

'' above deposition is guilty of perjury and will be

" punished as provided by law for such oifense. In

" addition thereto the money that may be paid for

'' the land is forfeited, and all conveyances of the

" land or of any right, title or claim thereto are

" absolutely null and void as against the United

" States.

"I hereby certify that I have tested the accuracy

" of affiant's information and the bona fides of this

*' entry by a close and sufficient oral cross-examina-

** tion of the claimant, and his witnesses, directed

" to ascertain whether the entry is made in good
*' faith for the appropriation of the land to the

** entryman's own use and not for sale or specula-

" tion and whether he has conveyed the land or his

" right thereto, or agreed to make any such convey-

" ance, or wdiether he has directly entered into any
" contract or agreement in any manner with any
" person or persons whomsoever by which the title

*' that may be acquired by the entry shall inure

" in whole or in part to the benefit of any person
*' or persons except himself, and am satisfied from
" sucli examination tliat the entry is made in good
*' faitli ('(»!• entryman's own exclusive use, and not
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*' for sale or speculation, nor in the interest nor for

'' the benefit of any other person or persons, firm

" or corporation.

''M. R. Biggs,

"U. S. Commissioner for District of Oregon."

Another of these blanks commences at page 306 of

the Transcript and ends on page 309 thereof. The

last mentioned blank contains the printed headline,

"Timber and Stone Lands.

Cross-Examination of Claimant in Connection with

Direct Examination on Form 4-370/'

This blank contains questions numbered from 1 to

10, both inclusive, and ends as follows, to wit

:

" In addition to the foregoing the officer before

*' whom the proof is made will ask such questions

" as seem necessary to bring out the facts in the

'^ case." It will be noticed that the ''sworn state-

ment" or "written statement" or "affidavit" is not

in the form of questions and answers. It is fur-

nished to the applicants to be filled out by them-

selves and the officer before whom the applicant

swears to the same is merely required to certify that

' the foregoing affidavit was read to affiant in my
' presence before he signed his name thereto ; that

' said affiant is to me personally known and that I

' verily believe him to be the person he represents

' himself to be ; and that this affidavit was sub-

' scribed and sworn to before me this "30th day of

' June, 1902".
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It is at once apparent that neither the law nor

the regulations of the General Land Office contem-

plate or require that the officer before whom such

''sworn statement" or ''written statement" or

"affidavit" is made shall question or cross-examine

the applicant for the purpose of testing the truth or

accuracy of the statements contained in his affidavit.

It is equally apparent that the regulations and

instructions of the General Land Office do contem-

plate and require that the officer before whom the

"final proof" is made and taken shall interrogate

and cross-examine the applicant thoroughl}^ for the

express purpose of testing the accuracy and truth

of his sworn statements.

In other words, the preliminary paper, which is

called a "Sworn statement" or "affidavit" by the

General Land Office and which is designated in and

by its l^lanks as such has every element of a mere

"affidavit" and is not in any legal sense a deposi-

tion".

While, on the other hand, the testimony of the

claimant and his witness, which an officer of the

Government is required to take at the time the

applicant is making his final proof, has every legal

element of what is technically termed in law a

"deposition". Moreover, this testimony is desig-

nated in all the blanks furnished to its officers by

the General Land Office for this purpose as a "dep-

osition".

It seems transparently apparent, therefore, that
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the pleader in the case at bar used the term ** depo-

sition" in its legal sense and in the same sense in

which it is used by the General Land Office in its

blank forms which are furnished to its officers for

the purpose of taking the final proofs of applicants

to purchase timber lands. This construction is em-

phasized by the fact that the pleader has alleged

that the persons suborned to commit perjury *'would

" declare and depose truly that certain declarations

^' AND depositions by them to be subscribed were
** true". If he had said declarations ''or" deposi-

tions it would be apparent that he used the two

terms synonymously, but he has carefully selected

the word "and" instead of the word "or" to accom-

plish the purpose of his pleading, and it is apparent

that the persons applying to purchase the lands

were to be suborned to commit perjury at all stages

of the proceedings wherein it might become neces-

sary to falsely swear that they had made no con-

tracts to dispose of the lands in order to accomplish

their purpose of obtaining title thereto from the

United States. In the very nature of things the

conspirators must have intended to induce the per-

sons who applied to purchase the lands to swear

falsely not only in the preliminary paper called a

"sworn statement" or "written statement" or "affi-

davit" or "declaration", but likewise in giving testi-

mony at the time of making final proof, or in other

words, in their "depositions". Obviously, it was

the purpose of the conspirators to obtain title to the

lands and this could not be done unless the persons
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who applied to purchase the same under the Timber

and Stoue Act would continue to swear falsely at

the time of making final proof, and the pleader must

have had these facts in his mind when preparing

the indictment, and the evidence contained in the

transcript of record clearly shows that he did have

such facts in his mind and that he intended to and

did express this exact meaning in the indictment by

the terms ''declarations and depositions".

In what sense, therefore, did the pleader use the

term ** declarations"?

Under the pre-emption laws, so called, every per-

son possessing certain qualifications is entitled to

enter one hundred and sixty acres of land after first

making a settlement upon the same. Every person

who settles upon public land and intends to pur-

chase the same under the pre-emption laws is re-

quired by Sec. 2264 of the Revised Statutes of the

United States to file within thirty days after the

date of such settlement with the Register of the

proper district a 'Svi'itten statement" describing the

land settled upon and ''declaring his intention to

claim the same" under the pre-emption laws. A
preliminary paper which he is thus required to sign,

swear to and file, has always been kno^^^l and desig-

nated by the General Land Office and by the public

as a "declaratory statement". The General Land
Office furnislied ])lank foinns for many years for the

use of applicants under the pre-emption laws and

those forms contained the printed headlines "declar-
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atory statement". The pleader evidently had this

in mind when he referred to the applicant's prelim-

inary statement under this Timber and Stone Act as

a '^ declaration". It is unquestionably in substance

and effect a '^ declaration of intention" because the

applicant therein ''declares his intention to pur-

chase" the land under the Timber and Stone Act,

just as a pre-emption claimant in his "declaratory

statement" in accordance with the requirements of

Sec. 2264, Rev. St. of the U. S., "declares his inten-

tion to claim the land under the pre-emption laws".

If the pleader had used the word "affidavits",

or the words "sworn statements", instead of the

word "declarations", there could have been no

shadow of a doubt about his meaning. The word

"declarations", however, has been defined by the

Supreme Court of the United States in the case of

United States v. Ambrose, 108 U. S., 340, by Justice

Miller as the same as used in Sec. 5392 of the Rev.

St. of the U. S. defining perjury. That statute pro-

vides that "every person who having taken an oath

' before a competent tribunal, officer, or person in

' any case in which a law of the United States

' authorizes an oath to be administered, that he

' will testify, declare, depose, or certify truly, or

' that any written testimony, declaration, deposi-

' tion or certificate by him subscribed is true, will-

' fully and contrary to such oath states or sub-

' scribes any material matter which he does not

' believe to be true is guilty of perjury", etc.
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It will be noticed that the word "affidavit" and

the words "sworn statement" are not used in that

definition of perjury. No one of the words used

in that definition will cover a simple "affidavit" or

"sworn statement", unless it be the word "declara-

tion".

In the case just cited, Justice Miller saj^s:

"We do not think the words declaration and
certificate as used in the section of the Revised
Statutes on which this indictment is founded
are used as terms of art or in any technical

sense, but are used in an ordinarj^ and popular
sense to signify any statement or material mat-
ters or facts subscribed and sworn to by the

parties charged."

He fuiihcr says:

"The fact that in many acts of Congress
cited by counsel, that bodj^ has used the word
to signify a statement in writing, whether
sworn to or not, as a foundation in many cases

of official actions, or as preliminary to the asser-

tion of r I (jilts hy the party icho makes the

declaration, is far from i)roving tliat the use of

the word in the act concerning perjury is limi-

ted to these cases. The inference is strong the

other way, for the word is used in the case cited

in regard to so many and such divers transac-

tions that it can, in view of them all, have no
other meaning than what is attached to it in

ordinary use, and in all these instances it is

equi\'aleiit to a statement of fact material to

the matter in hand."

In that case the defendant, who was Clerk of

the Circuit and District Courts for that district,

was indicted for perjury in swearing before the Dis-
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trict Judge in his emolument returns and an account

for services rendered to the United States. The

Supreme Court held that such a paper was a

"declaration" within the meaning of the section

just quoted from, defining perjury.

It is contended by attorneys for defendants, how-

ever, that the only overt acts set forth in the in-

dictment consists of the aforesaid "sworn state-

ments" which were filed as preliminary papers by

the various applicants whom the defendants in-

duced to purchase land for their benefit. It is ar-

gued that these overt acts so alleged conclusively

prove that the pleader was referring only to such

"sworn statements" by the words "declarations"

and "depositions". It must not be forgotten, how-

ever, that conspiracy is the crime charged in the

indictment, and the act done to effect the object of

the same merely affords a locus penitentia, so that

before the act done either one or all the defendants

may abandon their design and thus avoid the penalty

prescribed by the statute. It follows therefore that

the conspiracy must be sufficiently charged, and the

indictment cannot be aided by the averments of acts

done by one or more of the alleged conspirators in

furtherance of the object of the conspiracy. It

necessaril}^ follows that such overt acts should not

be considered in determining the proper construc-

tion to be given to the charging part of the indict-

ment, because the pleader must have known what

the law was upon this subject; and consequently
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tlie overt acts alleged throw no light upon his in-

tentions.

United States v. Britton, 108 U. S. 199;

Pettihone v. United States, 148 U. S. 197;

United States v. Milner, 36 Fed. 890;

In re Greene, 52 Fed. Ill;

In re Benson, 58 Fed. 971.

Moreover, the defendants were not taken by sur-

prise by this construction of the indictment, although

it is true that Judge DeHaven, who presided at

the first two trials of the case, restricted the evidence

to proof of perjury in the preliminary "affidavit",

or "sworn statement", of the applicant. The prose-

cution contended at each trial that the United States

was entitled under the indictment to prove false

swearing on the part of the applicants at the time of

maldng the "final proof", as well at the time of

filing the preliminary "sworn statement", or decla-

ration of intention to purchase. Judge Hunt pre-

sided at the third trial of the case and sustained this

contention on the part of the prosecution, and Judge

Hunt had^so ruled, as shown by the transcript of

record. The prosecution put in evidence, without

objection on the part of defendants, the "final

proof" testimony of the applicant B. F. Jones. See

transcript of record, pp. 175 to 183, both inclusive.

Moreover, tlie defendants, through their attorneys,

specifically objected upon this third trial to an ad-

mission of any evidence tending to prove that the
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applicants swore falsely in the preliminary paper

called and designated a "sworn statement".

At p. 227 of the record, the following appears:

" And thereupon the defendants objected to each of

" said papers [the duplicate ''sworn statements" or

" preliminary application papers of Green Beard]
'* upon the ground that the indictment does not state

'' any indictable offense, and upon the further ground
*' that each of said papers varies from the indict-

" ment; that it is not any deposition or declaration

'' such as is mentioned in the indictment; that it is

'' not such a paper as can be made the basis of an
'' indictment for perjury, and is variant from the

'' indictment. Whereupon the objection was over-

'* ruled by the Court, and the defendants excepted

'' to the ruling upon each paper, and their excep-

*' tions were allowed. And thereafter like applica-

'' tions of each and all of the other applicants here-

'' inbefore designated, except the applicant Jones,

*' was offered and received and put in evidence sub-

*' ject to the same objections and exceptions on be-

*' half of the defendants, and it was stipulated and
** agreed that such objections should apply to each
'' of these sworn statements."

The words in brackets are inserted by the writer to

explain the text; and at pages 237 and 238 of the

record, the following appears:

'' Mr. Heney: We will offer these two papers in

'' evidence.

" Mr. Bennett: For the purpose of making the
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record complete, we want to make the objection

we made on yesterday a little more elaborate. We
object to each of these papers ui^on the ground

that the indictment does not state any indictable

offense; upon further ground that each of these

papers A^aries from the indictment; that it is not

any deposition or declaration such as is mentioned

in the indictment; that it is not such a paper as

can be made the basis of an indictment for per-

jury, and is variant from the indictment. I would

like to have this objection go to each of these dif-

ferent papers without interposing it each time.

" The Court; Have you any objection to that,

** Mr. Heney?
" Mr. Heney: None whatever.

" The Court: It may be considered as applying
*

' to all papers of like tenor to those now introduced.
'

' Mr. Bennett : This is the sworn statement.

" The Court: And the objections are overruled,

** and the defendants allowed an exception."

Green Beard was then upon the stand, and he was

only the second witness who had been called upon the

part of the prosecution at that time, and conse-

quently it is apparent that the attorneys for the de-

fendants "commenced to blow hot and then to blow

cold" at an early stage of the proceedings during

this trial upon the questions of law which they now

contend are vitally important in this case.

At and during the trial they contended that perjury

could not be committed by an applicant in the pre-
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liminary ''sworn statement" that he is required to

file when applying to purchase land under the Tim-

ber and Stone Act. And they then further con-

tended that the words "declarations and deposi-

tions" which are used in the indictment do not mean

or refer to said "sworn statement" or preliminary

paper which must be filed by the applicant. Upon
this appeal the attorneys for defendants are strenu-

ously contending exactly to the contrary, and are

now insisting that perjury could be committed by

the applicant only in his preliminary filing paper or

"sworn statement", and that the words "declara-

tions and depositions" as used in the indictment can

refer and do refer only to said "sworn statement".

This brings us naturally to a discussion of the

next important question upon this appeal.



36

III.

THE SECRETARY OF INTERIOR AND C05nnSSI0NER OF GEN-

EEAX LAND OFFICE HAVE POWER TO MAKE REGULATIONS

REQUIRING A PERSON APPLYING TO PURCHASE TIMBER

LANDS, UNDER THE TIMBER AND STONE ACT, TO FURNISH

EVIDENCE, UNDER OATH, AT THE TIME OF FINAL PROOF,

THAT HE DOES NOT APPLY TO PURCHASE THE SAME ON

SPECULATION, BUT IN GOOD FAITH TO APPROPRIATE IT

TO HIS OWN EXCLUSIVE USE AND BENEFIT, AND THAT HE

HAS NOT, DIRECTLY OR INDIRECTLY, MADE ANY AGREE-

MENT OR CONTRACT, IN ANY WAY OR MANNER, WITH

ANY PERSON OR PERSONS WHATSOEVER, BY WHICH THE

TITLE WHICH HE MIGHT ACQUIRE FROM THE GOVERN-

MENT OF THE UNITED STATES SHOULD INURE, IN WHOLE

OR IN PART, TO THE BENEFIT OF ANY PERSON EXCEPT

HIMSELF. SUCH REGULATIONS ARE REASONABLE AND

NECESSARY TO GIVE EFFECT TO THE PROVISIONS OF THE

TIMBER AND STONE ACT, AND CONSEQUENTLY WHEN
MADE THEY HAVE THE FORCE AND EFFECT OF LAW; AND

ANY PERSON WHO SWEARS FALSELY WHEN GIVING SUCH

TESTIMONY IS GUILTY OF PERJURY UNDER SECTION 6392,

REVISED STATUTES OF THE UNITED STATES.

Section 3 of an Act for the sale of timber lands in

the States of California, Oregon, Nevada and Wash-

ington Territory (20 Stat. 89) reads as follo\YS:

** Effect shall be given to the foregoing provi-
sions of this act by regulations to be prescribed
])v the Commissioner of the General Land
Office."

The general power to make reasonable regulations

for giving effect to the provisions of the Timber and

Stone Act existed in the Coimnissioner of the Gen-
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eral Land Office, however, by virtue of the pro-

visions of the Revised Statutes of the United States,

sections 441, 453 and 2478.

By the act of May 29, 1830 (4 Stat. 420), the right

of pre-emption was given to certain settlers on the

public lands. Section 3 was similar to the Timber

and Stone Act, in that it required that prior to any

entry ''proof of settlement or improvement shall be

made to the satisfaction of the register and receiver."

In Lytic V. Arkansas, 9 How. 314, 333, it was held

that their decision was conclusive upon the questions

of settlement and improvement, the Court saying

:

"The register and receiver were constituted,

by the act, a tribunal to determine the rights of
those who claimed pre-emptions under it. From
their decision no appeal was given. If, there-

fore, they acted within their powers, as sanc-
tioned by the Commissioner, and within the
law, and the decision cannot be impeached on
the ground of fraud or unfairness, it must be
considered final."

Subsequently, and on July 4, 1836 (5 Stat. 107),

Congress, without any repeal of the Act of 1830,

passed an act to reorganize the General Land Office,

the first section of which is as follows

:

''That- from and after the passage of this act,

the executive duties now prescribed, or which
may hereafter be prescribed by law, appertain-
ing to the surveying and sale of the public lands
of the United States, or in anywise respecting
such public lands and, also, such as relate to

private claims of land, and the issuing of
patents for all grants of land under the author-
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ity of the Government of the United States,

shall be siil)je<'t to the supervision and control of

the Commissioner of the General Land Office,

under the direction of the President of the

United States."

This question, so far as any question her is con-

cerned, was substantially carried forward into the

Revised Statutes, as section 453, and is still in force.

Under this law the case of Barnard's Heirs v. Ash-

ley's Heirs, 18 How. 43, arose. It was there con-

tended, in accordance with the prior cases, that the

decision of the register and receiver was final and

conclusive, but, the entries having been made on ex

parte affidavits, the right of review by the Commis-

sioner of the General Land Office was sustained, the

Court saying:

''The necessity of 'supervision and control',

vested in the Commissioner, acting under the

direction of the President, is too manifest to

require comment, further than to say that the
facts found in this record show that nothing is

more easily done than apparently to establish,

by ex parte affidavits, cultivation and possession
of particular quarter sections of land, when the
fact is untrue. That the act of 1836 modifies
the powers of registers and receivers to the
extent of the Commissioner's action in the in-

stances before us, we hold to be true. But, if

the construction of the act of 1836, to this effect,

were dou])tful, the practice under it for nearly
twenty years could not be disturbed without
manifest impropriety. '

'

The right of the Secretary of the Interior and of

the Commissioner of the General Land Office to sup-
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ervise the sale and disposition of the public domain

has never been successfully questioned since the pas-

sage of said Act of 1836. In considering these pow-

ers under sections 441, 453 and 2478 of the Revised

Statutes, Mr. Justice Lamar, speaking for the Court,

in the case of Knight v. Land Association, 142 U. S.

161, said

:

"The phrase, 'under the direction of the Sec-
retary of the Interior', as used in these sections

of the statutes, is not meaningless, but was in-

tended as an expression in general terms of the

power of the Secretary to supervise and con-

trol the extensive operations of the land depart-
ment of which he is the head. It means that, in

the important matters relating to the sale and
disposition of the public domain, the surveying
of private land claims and the issuing of patents
thereon, and the administration of the trusts

devolving upon the Government, by reason of
the laws of Congress or under treaty stipula-

tions, respecting the public domain, the Secre-
tary of the Interior is the supervising agent of
the Government to do justice to all claimants
and preserve the rights of the people of the

United States. As was said by the Secretary of

the Interior on the application for the recall and
cancellation of the patent in this pueblo case

(5 Land Dec. 494): 'The statutes in placing
the whole business of the department under the
supervision of the Secretary, invest him with
authority to review, reverse, amend, annul or
affirm all proceedings in the department having
for their ultimate object to secure the aliena-

tion of any portion of the public lands, or the

adjustment of private claims to lands, with a
just regard to the rights of the public and of

private parties. Such supervision may be exer-

cised hi/ direct orders or by review on appeals.
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The mode in tvJiich the supervision shall he ex-

ercised in the absence of statutory direction may
he prescribed hy such rules and regidations as

the Secretary may adopt. When proceedings
affecting titles to lands are before the depart-

ment the power of supervision may be exer-

cised b}^ the Secretarj^, whether these proceed-
ings are called to his attention by foimal notice

or by appeal. It is sufficient that they are

brought to his notice. The rules prescribed are
designed to facilitate the department in the des-

patch of business, not to defeat the supervision

of the Secretary. For example, if, when a
patent is about to issue, the Secretary should
discover a fatal defect in the j)roceedings, or
that by reason of some newly ascertained fact

the patent, if issued, would have to be an-
nulled, and that it would be his duty to ask
the Attorney General to institute proceedings
for its annulment, it would hardly be seriousl}^

contended that the Secretary might not inter-

fere and prevent the execution of the patent. He
could not be obliged to sit quietly and allow a
proceeding to be consummated, which it would
be immediately his duty to ask the Attorney
General to take measures to annul. It would
not be a sufficient answer against the exercise
of his power that no appeal had been taken to
him, and therefore he was without authority in

the matter."

In the case of Orchard v. Alexander, 157 U. S. at

page 385, the Supreme Court, speaking through Mr.

Justice Brewer, says:

'^While it is within the discretion of Congress
to segregate any particular step in the proceed-
ings for the disposal of the pu]ilic lands from
the sco])e of tlie general system, and place it

outside of and beyond any supervising control
of the higher officers, yet the courts should be
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satisfied that the language indicates an inten-

tion on the part of Congress so to do before any
such break in the harmony of the system is

adjudged."

The conclusions reached by Mr. Justice Lamar, in

the case of Knight v. Land Association, are fully

approved, and are reaffirmed in the case of Orchard

V. Alexander.

The same rule was announced by the Supreme

Court in the case of Cornelius v. Kessel, 128 U. S., at

page 461, and, speaking through Mr. Justice Field,

the Court there said:

"The exercise of this power is necessary to

the due administration of the land department.
If an investigation of the validity of such entries

were required in the courts of law before they
could be cancelled, the necessary delays attend-

ing the examination would greatly impair, if not
destroy, the efficiency of the department. But
the power of supervision and correction is not
an unlimited or an arbitrary power. It can be
exerted only when the entry was made upon
false testimony, or without authority of law. It

cannot be exercised so as to deprive any person
of land lawfully entered and paid for. By such
entry and pa3niient the purchaser secures a
vested interest in the property and a right to

a patent therefor, and can no more be deprived
of it by order of the Commissioner than he can
be deprived by such order of any other lawfully

acquired property. Any attempted deprivation
in that way of such interest will be corrected

whenever the matter is presented so that the

judiciary can act upon it."

It should be noticed that the general power of

supervision includes the right on the part of the
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Commissioner of the General Land Office to annul

entries of land allowed by the register and receiver

of the local land office when the entry was made upon

"False Testimony." This necessarily includes the

power to adopt proper means by which to discover

whether or not "false testimony" was given by the

applicant in the Local Land Office. The power to

annul an entry after it has been made necessarily

includes the power to prevent an entry from being

made in the first instance upon false testimony, and

secondly includes the power to make proper rules

and regulations to govern the character of testimony

which shall be required, and the manner in which it

shall be taken in order to affect the object and policy

of the law.

Under the Timber and Stone Act an "entry" is

not made until the final proof is made, and the appli-

cant has paid his money to the Government through

the local land officers, and has received his final cer-

tificate. In the case of Parsons v. VenzUe, 164 U. S.

at page 92, the Court, speaking through Mr. Justice

Brewer, said:

"An entry is a contract. Whenever the local

land officers approve tlie evidences of settlement
and improvement and receive the cash price
they issue a receiver's receipt. Thereby a con-
tract is entered into betwoon the United States
and the pre-emptor, and that contract is known
as an entry. It may be like other contracts,
voidable, and is voidable if franduloiitly and
unlaw Fully made. The effect of the entry is to

segregate the land entered from the public
domain, and while subject to siu-h entry it can
not be ai)i)ropriated to any other person or for
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any other purposes. It would not pass under
a land grant, no matter how irregular or fraud-
ulent the entry. When by due proceedings in

• the proper tribunal the entry is set aside and
cancelled, the contract is also terminated. The
voidable contract has been avoided. There is no
longer a contract, no longer an entry, and the

land is as free for disposal by the land depart-

ment as though no entry had ever been
attempted. '

'

In the case of a Timber and Stone entry, as we

have seen, the person desiring to avail himself of the

provisions of the act, must file with the Register

of the proper district, a written statement in dupli-

cate, describing the land, and setting forth certain

facts, including the statement "that he does not

' apply to purchase the same on speculation, but in

' good faith to appropriate it to his own exclusive

' use and benefit, and that he has not directly or

* indirectly made any agreement or contract, in any
* way or manner, with any person or persons what-

' soever, by which the title which he might acquire

^ from the Government of the United States should

Mnure in whole or in part to the benefit of any per-

' son except himself".

It is provided further in the Act, that this state-

ment must be verified by the oath of the applicant;

that if any person taking such oath shall swear false-

ly in the premises he shall be subject to all the pains

and penalties of perjury, and shall forfeit the money

which he may have paid for such lands, and all right

and title to the same, and that any grant or con-
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vej^ance wliich he may have made, except in the

hauds of bona fide purchasers, shall be null and

void.

It further provides that, upon the filing of such

statement, the Register of the Land Office shall post

a notice of such application, embracing a description

of the land by legal subdivisions, in his office, for a

period of sixty days, and shall furnish the applicant

a copy of the same for publication, at the expense

of such applicant, in a newspaper published nearest

the location of the premises, for a like period of

time; and that after the expiration of said sixty

days, if no adverse claim shall have been filed, the

person desiring to purchase shall furnish to the Reg-

ister of the Land Office satisfactory affidavits, first,

that said notice of the application prepared by the

register as aforesaid, was duly published in a news-

paper as herein required; secondly, that the land is

of the character contemplated in this Act, unoccu-

pied and without improvements, other than those

excepted, either mining or agricultural, and that it

apparently contains no valuable deposits of gold,

silver, cinnabar, copper or coal ; and that, upon pay-

ment to the proper officer of the purchase money of

said land, together with the fees of the Register and

Receiver, as provided for in case of mining claims in

the twelfth section of the Act approved May tenth,

eigliteen hundred and seventy-two, the aj^plicant

may be pennitted to ''enter*' said tract, and, on the

transmission to the General Land Office of the
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''papers and testimony" in the case, a patent shall

issue thereon; provided, that any person having a

valid claim to any portion of the land may object, in

writing, to the issuance of a patent to lands so held

by him, stating the nature of his claim thereto ; and

that evidence shall be taken, and the merits of said

objection shall be determined by the Officers of the

Land Office, subject to appeal, as in other land cases

;

and that "effect shall be given to the foregoing pro-

" visions of this Act by regulations to be prescribed

" by the Commissioner of the General Land Office-'.

In the first section of the Act it is provided, lands

valuable chiefly for timber but unfit for cultivation

and which have not been offered for public sale

according to law, may be sold to citizens of the

United States, or persons who have declared their

intention to become such, in quantities not exceeding

one hundred and sixty acres to any one person or

association of persons, at the minimum price of two

dollars and fifty cents per acre.

It is vitally important to notice that the clear

intent of the statute is that such lands shall be sold

'' in quantities not exceeding one hundred and sixty

^' acres to any one person or association of persons".

The land is not sold until the ^^entry'' is made, or

in other words, until the money has been received

by the Government and the final certificate or

receiver's receipt for the money is delivered to the

applicant. The law expressly provides that not more

than one hundred and sixty acres of land shall be
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sold to any one person, and consequently it neces-

sarily follows that no one person is entitled to secure

a final certificate or receiver's receipt for any quan-

tity of land in excess of one hundred and sixty acres.

It is contended by attorneys for defendants, that

the applicant has the right to sell the land the moment

that he has filed his ''sworn statement" in duplicate

with the Eegister and Receiver of the Land Office,

declaring his intention and desire to purchase the

land. If this contention is correct, it must be appar-

ent that any one person could lawfully secure an

assignment from ten thousand or more persons who

had made applications to purchase one hundred and

sixty acres of land each, and could produce those as-

signments at the Local Land Office and could thereby

utterly and absolutely defeat the express j^urpose

and intent of the law by thus compelling vast quan-

tities of land to be "sold" to him by the United

States at the minimum price fixed by the Govern-

ment. A construction which would produce such

absurd and evil consequences will not be adopted

by the courts unless the language of the law clearly

and expressly requires it.

The policy of the Timber and Stone Act is similar

to that of the Homestead and Preemption Acts. It

is to enable every citizen of the United States to pro-

fit by the generosity of the Government, by securing

not to exceed one hundred and sixty acres of land,

valuable chiefly for its timber, and by holding such

land for his own profit and exclusive use and benefit
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until it lias increased in value through the develop-

ment of the surrounding country. It is true that as

soon as the land has been "sold" to him by the Gov-

ernment, or in other words, as soon as his "entry"

has been allowed and accepted by his payment for

the land, and the issuance to him of a final certificate

or receiver's receipt, he can immediately resell the

land to any person who may be willing to purchase

it. The law contemplates, however, that every per-

son who has sufficient means with which to purchase

one hundred and sixty acres of timber land, exclu-

sively for his own benefit, or who is able to borrow

the money with which to make such purchase, will

be able to retain the ownership thereof until he is

offered and receives at least the then market price

of that land. This being true, large quantities of

such land would not be so apt to be acquired by any

one person, or association of persons. If, however,

persons without any means or credit whatsoever

can apply to purchase such lands and sell the right

to purchase from the Government immediately after

filing such application, and before the land has in

fact been sold to them, it necessarily follows that

the very object and purpose of the Act will be con-

sistently defeated, and that every person who desires

to acquire large quantities of the public timber lands

of the United States can do so by paying a nominal

price for his right of purchase to every person who
is willing to swear falsely, by filing an application

stating that he desires to purchase the land for his

own use and benefit.
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In the case of U. S. v. Bndd, 144 U. S. at page

163, the Supreme Court, speaking through J,ustice

Brewer, in construing the Timber and Stone Act,

said:

"The Act does not in any respect limit the

dominion which the purchaser has over the land

after its piirchase from the Government, or

restrict in the slightest his power of alienation.

All that it denounces is a prior agreement, the

acting for another in the piircliase. If tvlien the

title passes from the Government no one save

the purchaser has any claim upon it, or any
eontract or agreement for it, the act is satisfied.

Montgomerj^ might rightfully go or send into

that vicinity and make knov^n generally, or to

individuals, a willingness to bu}^ timber land at

a price in excess of that wdiich it would cost to

obtain it from the Government; and any per-

son knowing of that offer might rightfully go

to the land office and make application and
purchase a timber tract from the Government,
and the facts above stated point as naturally to

such a state of affairs as to a violation of the

law by definite agreement prior to any purchase
from the Government, point to it even more
naturally, for no man is presmned to do wrong
or to violate the law, and every man is i)resumed
to know the law. And in this respect the case

does not rest on presumptions, for the testi-

mon}^ shows that IMontgomery knew the statu-

tory limitations concerning the acquisition of

such lands, and the penalties attached to anj^

previous arrangement with the patentee for

their purcliase. Nor is tliis a case in which one
particular tract was the special object of desire,

and in which, therefore, it might he presumed
that many things would he rixked in order to

obtain it; for it is clear from the testimony that

not the land, hut tlie timber was Montgomer}^ 's
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object, and any tract bearing the quality and
quantity of timber (and there were many such
tracts in that vicinity) satisfied his purpose.
This is evident, among other things, from the

testimony of one Tipperry, upon which some
reliance is placed by the Government, which
was that Montgomery offered him one hundred
dollars besides all his expenses if he would take

a timber claim in that vicinity (no particular

tract being named) and afterwards sell it to

him."

It will be noticed that the Supreme Court assumes

that Congress did not intend by this Act to in any

respect limit the dominion which the purchaser

would have over the land ''after it is purchased''

from the Government. The Court is particular to

state, however, that the Act does denounce a ''prior

agreement", to wit, "the acting for another in the

purchase''. And then the Court proceeds to say

that the Act is satisfied ''if whe^i the title passes

*' from the Government no one save the purchaser
*' has any claim upon it, or any contract or agree-

" ment for it".

We have seen that even the equitable title (which

is evidently the one referred to by the Supreme

Court) does not pass from the Government until

the applicant pays the purchase money and receives

his final certificate or receiver's receipt. It will be

remembered that the Act itself, in section 3 thereof,

provides that

"After the expiration of said sixty days (of
publication of notice), if no adverse claim shall

have been filed, the person desiring to purchase
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shall furnish to the register of the land office

satisfactory evidence", and that "upon pay-

ment to the proper officer of the purchase money
of said land, together with the fees of the

register and receiver", etc., "the applicant may
be permitted to entei^ said tract, and on the

transmission to the General Land Office of the

papers and testimony in the case a patent shall

issue thereon."

In other words, the person desiring to purchase

is stjied "an applicant" to purchase up to the time

that he pays his money for the land, and thus

becomes entitled to "enter" the tract for which he

is applying. Up to the very moment that the Gov-

erimient accepts his money for the land, it can with-

draw its offer to sell the same to him, or change

the terms of its offer by appropriate legislation, and

he would have no right or remedy which the courts

could recognize. He has no vested right or interest

in the land until his final proofs have been approved

by the Register and Receiver, and his money accepted

by them, and the Receiver's receipt for the same

delivered to him. At that moment, but not until

then, he becomes the purchaser of the land. That

"entry" is the sale which is referred to in the first

section of the Act by the provision that lands valu-

able chiefly for timber, but unfit for cultivation,

" may be sold to citizens of the United States, or

" persons who have declared their intention to

" become suoh, in quantities not exceeding one hun-

" drcd and sixty acres to an,y one person, or asso-

" elation of persons, at the minimum price of two
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" dollars and fifty cents per acre". No one person

is permitted to "purchase" from the Government

more than one hundred and sixty acres of land, and

the Act denounces a prior agreement ''the acting for

another in the piircliase". Vv^hen the title passes

from the Government (to wit, when the final proof

is made, and the money paid for the land, and the

''entry" is allowed), if "no one save the purchaser

" has any claim upon it, or any contract or agree-

" ment for it, the Act is satisfied". And, on the con-

trary, if any person has a claim upon it, or if the

record purchaser, or applicant to purchase, has sold

or agreed to sell it at any time prior to the making

of his final proof, and his payment of the purchase

price to the Government for the land, the law is

violated.

The case of United States v. Budd^ is instructive

in other particulars, and it will be referred to again

in discussing the objections to evidence which have

been urged by the attorneys for defendants, in the

cases at bar.

In the case of Haivley v. Biller, 178 U. S., page

481, the Supreme Court, speaking through Justice

Harlan, in sustaining the power of the Secretary of

the Interior upon his own motion to set aside, cancel

and annul an "entry" of timber land, upon the

ground that the applicant made the entry in the

interest of another person, says

:

'

' In the course of his opinion Secretary Smith
said that there was no charge nor was there
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any testimony affecting the transaction between
l)ail(\v aiul liis transferees. He also said that

his iiiteri)i"etati()n of tlie statute did not imply
that a timberland entrjrman was not authorized
to sell his entry at any time that he chose after he
had made his proof and received liin certificate."

By clear inference and strong implication, it is

held that the applicant cannot sell his right to enter

the land before he has made his proof and received

his certificate.

At page 488 of the Opinion, in the same case, the

Court says

:

"It is contended that the Land Department
was without jurisdiction to cancel the original

entry. The exclusion of mere speculators from
purchasing the public lands referred to in the
Timber and Stone Act would be of no practical

value if it were true that one having purchased
in good faith from an entr^anan who is proved
to have sworn falsely in his application, could
demand, of right, that a patent be issued to him.
The Land Department has authority, at any
time before a patent is issued, to inquire whether
the original entry was in conformity with the
Act of Congress. Knight v. United St((tes Land
Association, 142 U. S. 161, and Michigan Land &
Lamhrr Co. v. Rust, 168 U. S. 589, 593, and
authorities cited in each case. Of course, that
Department could not arbitrarily destroy the
eqiiital)le title acquired by the entrymau and
held l)y liim or his assignee."

The word "application" in the foregoing quota-

tion is unquesti(»nal)ly used in the broad sense of

including all the proceedings from the time the

party desiring to purchase files his "written state-
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ment" or "sworn statement", up to and including

tlie making of his final proof, and the payment of

his purchase money, and the delivery to him by the

Receiver and Register of the Land Office of his final

certificate by the Receiver's receipt.

But it is contended by the attorneys for defend-

ants that it is not the policy of the Timber and Stone

Act to deprive an applicant of the right to sell his

privilege to purchase, before he has actually exer-

cised the same by making final proof and paying for

the land, provided, only, that he does not enter into

any agreement to sell the land prior to the filing of

his preliminary '* written statement" or ''sworn

statement" in and by which he gives notice that he

desires to purchase the land. They state the case of

Adams v. Church, 193 U. S. 510, as conclusive upon

this point. That case deals with the entry under

the "Timber Culture" Act, which is "An Act to

" encourage the growth of timber on the western

" prairies".

Upon filing his preliminary affidavit under that

Act with the Receiver and Register, and on pa.yment

of ten dollars, if the tract applied for is more than

eighty acres, and five dollars if it is eighty acres or

less, the applicant is immediately permitted to

^' enter" the quantity of land specified. In other

words, he then immediately acquires a vested interest

in the land of which he cannot be arbitrarily

deprived by the Government, by legislation or other-

wise. Moreover, as soon as he has been permitted
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to ''enter" tlie land the party is required, if he has

made an entry of a quarter section, "to break or

" plow five acres covered thereby the first year; five

" acres the second year, and to cultivate to crop, or

" otherwise, the five acres broken or j)lowed the first

" year; the third year he shall cultivate to crop, or

" otherwise, the five acres broken the second year,

" and to plant in timber, seeds or cuttings, the five

*' acres first broken or plowed, and to cultivate and
" put in croj), or otherwise, the remaining five acres;
'

' and the fourth year to plant in timber, seeds or cut-

" tings, the remaining five acres. All entries of less

" quantit}' than one-quarter sections, shall be

" plowed, planted, cultivated to trees, tree seeds, or

" cuttings in the same manner and in the same pro-

" portion as hereinbefore provided for the quarter

" section," etc.

It must be at once apparent that tliis "Timber

Culture Act" is in no way analogous to the Timber

and Stone Act. All the provisions of the Timber

Culture Act are intended and calculated to benefit

the Government, and the public generally, as much
as the applicant. He is required to expend his time

and money in imjjroving and cultivating the land,

and he cannot acquire title until the expiration of

eight years from the date of his entry. And he

must tlien prove "that not less than twenty-seven

" hundred trees were planted on each acre, and that

" at the time of making such proof there is still

" growing at least six hundred and seventy-five liv-
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'^ ing and thrifty trees to each acre." The appli-

cant under that Act acquires a vested interest in

the land the moment his application is accepted by

the Register and Receiver of the Land Office. His

entry having been allowed, and the proper Land

Office fees having been paid, he becomes the equi-

table owner of the land, subject, of course, to the

conditions precedent which are prescribed by the

law. At the time he makes his entry, he may be per-

fectly able, financially, to comply with the provisions

of the law, but before the expiration of the long

period of eight years, he may have become finan-

cially embarrassed, or may have other reasons to

desire to remove from the vicinity of the land, and

it would be a great hardship and unconscionable con-

dition if he were not permitted to sell his interest in

the land to any other person who would be willing

to accept and comply with the conditions prescribed

by the law. It is not the policy of that law to pre-

vent the original entryman from conveying his inter-

est in the land before the issuance of patent, because

it is to the advantage of the Government to have the

provisions of the law complied with in respect to

the planting of trees thereon by some person, and it

is immaterial whether this planting is done by the

original applicant or his assignee.

None of the reasons which apply to the Timber

Culture Act have any bearing whatever upon the

beneficent provisions of the Timber and Stone Act.

Under the latter law, the applicant is not required
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to do an3^thing to improve the land, or to benefit the

applicant or general public, and he is pennitted to

acquire title to the land at a price which is far below

the market value of the timber alone which is on the

land, in the great majority of instances. The pro-

vision in the Timber and Stone Act, that the land

sliall not be sold to any one person, or association of

persons, in quantities exceeding one hundred and

sixty acres, is as clear an expression of legislative

intent as a direct prohibition against the alienation

of the land i:)rior to purchase. And particularly so

when read in connection with sections 2 and 3 of

the Act. It is inconceivable that Congress intended

to permit a person to sell his privilege to purchase

before he had acquired any vested interest in the

land. If this is the proper construction of the law,

it is difficult to understand why Congress required

the applicant to file a "written statement", under

oath, alleging "that he does not apply to purchase

" the land on speculation, but in good faith to appro-

" priate it to his own exclusive use and benefit, and
" that he has not, directly or indirectly, made any
" agreement or contract, in any way or manner,

" with any person or persons whatsoever, by which
" the title wliich he might acquire from the Govern-

" ment of the United States, should inure, in whole

" or in part, to the benefit of anj^ person except him-

" self".

It is submitted, therefore, that the whole policy

of the Government, in respect to its timber lands.
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can be thwarted if the applicant is permitted to

alienate the land prior to the consummation of his

purchase, by the payment of the purchase price to

the Government, and the approval of his final proof

and allowance of his entry.

If it is the policy of the Timber and Stone Act to

withhold the power of alienation from the person

desiring to purchase the land until he has completed

his entry by making his final proof, and paying the

purchase price for the land, it necessarily follows

that the Commissioner of the General Land Office

not only possesses authority to make rules and regu-

lations requiring the applicant to testify, at the time

of making final proof, that he does not apply to pur-

chase the land on speculation but in good faith to

appropriate it to his own exclusive use and benefit,

and that he has not, directly or indirectly, made
any agreement or contract, in any way or manner,

with any person or persons whatsoever, by which

the title which he might acquire from the Govern-

ment of the United States, should inure, in whole

or in part, to the benefit of any person except him-

self ; but it is the unquestioned duty of the Commis-

sioner of the General Land Office to make and

enforce such rules and regulations for the protec-

tion of the Government.

We are, therefore, naturally led to the inquiry.

Has he done so?

^^U, Court will take judicial notice of the rules and
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regulations made by the Land Department regard-

ing the sale or exchange of public lands.

CaffCtv. U. S., 152 U. S. 211.

It appears from the transcript of record, in the

cases at bar, that such rules and regulations were

made by the General Land Office very shortly after

the passage of the Timber and Stone Act, requiring

the aforesaid character of testimony to be given by

the applicant, under oath, at the time of his making

final proof. The rules and regulations required this

evidence to be given in the form of "depositions".

It was so given by many of the applicants, in the

cases at bar, who were suborned by the defendants

to commit perjury, and the indictment charges that

some of the false swearing was to be done by the

applicants in such '* depositions" at the time of

their making final proof.

Does false stvearing hy the applicant in his deposi-

tion at the time of making fiMal proof constitute per-

jury, under Section 5392, Revised Statutes of the

United States; provided the false swearing is in

regard to the aforesaid matters and things, which

the applicant is required to testify ahont under said

rules and regulations of the General Land Office?

If we are right in our contention as to the policy

of the Tim])er and Stone Act, the aforesaid rules

and regulations of the Land Department are rea-

sonable, and are well calculated to carry into effect

the intent and true meaning of the Act of Congress.
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In the case of Cosmos Exploration Co. v. Gray

Eagle Oil Co., 112 Fed. Rep., at pages 11 and 12,

this Court said:

"The Commissioner of the General Land
Office has authority to make regulations respect-

ing the disposal of the public lands, and such
regulations, when not repugnant to the acts of

Congress, have the force and effect of laws. The
regulations of the Commissioner relative to lieu

land selections under the act of June 4, 1897
(prescribed June 30, 1897), are, in our opinion,

reasonable, and evidently were intended and
are well calculated to carry into effect the intent

and true meaning of the act of Congress. They
are properly within the limitations of the law
for the enforcement of which they were pro-

mulgated and should be complied with. Anchor
V. Howe, (C. C.) 50 Fed. 366; Iron Co. v. James,
32 C. C. A. 348, 89 Fed. 811 ; Hoover v. Sailing,

(C. C.) 102 Fed. 716, 720; Poppe v. AtJiearn, 42
Cal. 606, 609; Chapman v. Qiiinn, 56 Cal. 266,
273."

This case was affirmed by the Supreme Court of

the United States in Cosmos Exploration Co. v. Gray

Eagle Co., 190 U. S. 301, decided May 18, 1903.

Hence, it necessarily follows that the law of the

United States, to wit: the Timber and Stone Act,

coupled with said rules and regulations of the Gen-

eral Land Office, which have the force and effect of

laws, authorizes an oath to be administered to an

applicant for timber lands at the time he is making

final proof, in accordance with the aforesaid rules

and regulations, and if he swears falesly in his

deposition so taken at said time, in relation to
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material matters and things about which he is re-

quired to testify, by the provision of said Timber

and Stone Act and the aforesaid rules and regula-

tions so made to affect the objections thereof, he is

guilty of perjury, under section 5392 Revised Stat-

utes of United States.

It is contended by defendants that such false

swearing can not constitute perjury, because Con-

gress can not delegate to the General Land Office

the power to create crimes by its rules and regula-

tions^or^ any other manner. This is clearly beg-

ging"^^iestion. The rules and regulations of the

Land Department do not create any crime. The

applicant to purchase lands under the Timber and

Stone Act, is not compelled to testify falsely or at

all, at the time he is called upon by the Land Depart-

ment to make final proof. If he cannot testify

truthfully at that time ''that he does not apply to

' purchase the land on speculation, but in good faith

* to appropriate it to his own exclusive use and
' benefit, and that he has not, directly or indirectly,

* made any agreement or contract, in any way or

' manner, with any person or persons whatsoever,

* by wliich the title which he might acquire from the

' United States should inure, in whole or in part,

* to the benefit of any person except himself", it is

his plain duty to either abandon his application to

purchase tlio Imid, or testify truthfully as to these

facts, and contest the right of the Land Department

to refuse to permit liim to, nevertheless, purchase

the land, or to a})solutely refuse to testify at all upon
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these questions on the ground that the Timber and

Stone Act does not require him to do so, and does not

authorize the Land Department to make rules and

regulations requiring him to do so. The applicant

can choose any one of these three courses to suit

himself. If he chooses, however, to comply with the

requirements of the rules and regulations of the

Land Department, and to testify in regard to these

questions, he cannot swear falsely as to these facts,

and thereafter excuse himself upon the ground that

the Land Department had no authority to require

him to testify upon that subject. The rules and

regulations of the Land Department do not create

the crime of perjury, but they do furnish the place

and opportunity for the commission of the crime by

the applicant, if he wilfully and corruptly desires

to swear falsely as to these matters and things.

In the early case of United States v. Bailey, 9

Peters, 238, the Supreme Court, speaking through

the learned Justice Story, said:

''This perjury was not merely a wrong
against that tribunal or a violation of its rules
or requirements; the tribunal and the contest
only furnished the opportunity and the occasion
for the cruiie, which was a crime defined in and
denounced by the Statute."

In that case the defendant was indicted for mak-

ing a false affidavit before a justice of the peace of

the Commonwealth of Kentucky in support of a

claim against the United States. It was contended

that the justice of the peace, and officer of the State,
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had no authority under the acts of Congress to

administer oaths, and that, therefore, perjury could

not be hiid in respect to a false affidavit before such

officer. It appeared, however, that the Secretary of

the Treasury had established, as a regulation for

the government of his Department and its officers in

their action upon claims, that affidavits taken before

any justice of the peace of any of the States should

be received and considered in support of such claims.

And upon the strength of this regulation the comT.c-

tion of perjury was sustained, Mr. Justice McLean

alone dissenting. It was held that the Secretary

had power to establish the regulation, and that the

effect of it was to make the false affidavit before

the justice of the peace perjury within the scope of

the statute, and this, notwithstanding the fact that

such justice of the peace was not an officer of the

United States. The case at bar is, of course, much

stronger.

The case of U. S. v. Bailey, was quoted and

approved by the Supreme Court of the United

States, in the case of Caha v. United States, 152 U.

S. 219, and the opinion of the Court was delivered

by Mr. Justice Brewer. In rendering the opinion,

the Court not only approved and adopted the law,

as stated in the case of U. S. v. Bailey, but expressly

reviewed the case of TJ. S. v. Eaton, 144 U. S. 677,

and pointed out the fact that there is not anytliing

in it conflicting with the views expressed in U. S. v.

Bailey, and in ('(ilia v. United States.
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In the two last mentioned cases, the regulation of

the Department merely "furnished the opportunity

*' and the occasion for the crime, which was a crime

'* defined in and denounced by the statute". Whereas,

in the case of U. S. v. Eaton, the regulations of the

Department did not merely furnish the opportunity

and the occasion for the crime, which was defined in

and denounced by the statute, but on the contrary

the regulations of the Department created the crime

by making it the duty of certain persons to keep cer-

tain books and by making it an oifense not to do so.

In that case a person could commit the alleged

offense without any affirmative or wilful or corrupt

act upon his own part.

In referring to the Eaton case, the Supreme Court,

in Caha v. United States, at page 220, said:

"This, it will be observed, is very different

from the case at bar, where no violation is

charged of any regulation made by the depart-
ment. All that can be said is that a place and
an occasion and an opportunity were provided
by the regulations of the department, at which
the defendant committed the crime of perjury in
violation of section 5392. We have no doubt
that false swearing in a land contest before the
local land office in respect to a homestead entry
is perjury within the scope of said section."

Yet the statute did not expressly authorize a land

contest before the Local Land Office in respect to a

homestead entry.

The same principle was applied by the Supreme

Court, speaking through Chief Justice Fuller, in the

case of In re Kollock, 165 U. S. at page 533.
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111 tlint case, Kollock was convicted as a retail

dealer in oleomargarine of luiowingl}^ selling and

delivering one-half pound of that commodity, which

was not packed in a wooden or paper package bear-

ing thereon any or either of the marks or characters

provided for by the regulations and set forth in the

indictment. It was conceded that the stamps, marks

and brands were prescribed hy the regulations, and

it was not denied that Kollock had the knowledge,

or the means of knowledge, of such stamps, marks

and brands. But it was argued that the statute was

invalid because it does not define what act done or

omitted to be done shall constitute a criminal offense,

and delegates the power to determine what acts shall

be criminal by leaving the stamps, marks and brands

to be defined by the Commissioner. The Supreme
Court said:

"We agree that the courts of the United
States, in determining what constitutes an
offense against the United States, must resort to
the statutes of the United States, enacted in pur-
suance of the Constitution. But here the law
required the packages to be marked and
branded; prohibited the sale of packages that
were not; and prescribed the punishment for
sales in violation of its provisions; wliile the reg-
ulations simply described the particular marks,
stamps and brands to be used. The criniinal
offense is fully and completely defined by the
act and the designation by the' Commissioner of
the particular marl^s and brands to be used was
a mere matter of detail. The regulation was in
cxecutKni of, or supplementary' to, but not in
conflict with, the law itself, and was specificallv
authorized thereby in effectuation of the legis-
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lation which created the offense. We think the

act not open to the objection urged, and that it

is disposed of by previous decisions. United
States V. Bailey, 9 Pet. 238; United States v.

Eaton, 144 U. S. 677; Caha v. United States, 152
U. S. 211."

In the same opinion the Court approves what was

said of the Bailey case and in the Calia case, and

likewise approves the Eaton case as being consistent

with both the Bailey case and the Caha case. It

points out the distinction between the Eaton case

and the Kollock case, as well as between the Eaton

case and the Bailey case and Caha case.

In the Eaton case it was held that the mere ''neg-

lect " to do a thing required by a regulation made by

the President or a Department could not be made a

criminal offense where the statute did not distinctly

make the "neglect" in question a criminal offense.

The Supreme Court pointed out the obvious fact

that the mere ''neglect" to do something required by

a regulation of the Department was a far different

matter than is a case where no violation of the regu-

lation is charged, and where on the contrary the

party committed the offense by complying with the

regulation and in violating an express statute defin-

ing his crime while doing so.

In the case at bar the defendants are not charged

with having violated any regulation of the General

Land Office. On the contrary, they conspired to

induce a large number of persons to comply with the

regulations of the General Land Office by testifying
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at the time of making final proof, fully and com-

l)letcly, to all questions which are required by s^id

regulations to be asked of them. While complying

with those regulations, however, the applicants were

to violate an express statute, to wit: Section 5392

of the Revised Statutes of the United States, by

testifj'ing falsely in answer to the questions pro-

pounded to them under tlie regulations of the De-

partment, for the purpose of effecting the object of

the Timber and Stone Act to prevent any one person

from purchasing more than one hundred and sixty

acres of timber land from the Government, and to

prevent any person from acting for another in

making such purchases.

The case of Ralph v. United States, 9 Federal Re-

porter 693, is also instructive. In that case a regu-

lation of the Treasury Department required that an

affidavit of the surety ux)on a certain character of

bond should be made before some officer qualified to

administer an oath, signed by the surety, and setting

forth his pecuniary responsibility. Such an affidavit

was signed by the defendant before a proper officer,

and he was indicted for perjury, on account of the

false statements contained therein. On the trial of

the case Ijefore the District Couri, the affidavit was

offered in evidence, and objection was made on the

ground that it was not an instrument required by

law to ])e sworn to, and therefore, a false statement

contained therein did not constitute perjury. Upon
appeal, the Circuit Court, in construing the action of
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the District Court, in passing upon a motion for new

trial, said

:

"It is claimed by the plaintiff in error that his

rights were sacrificed by the action of his coun-

sel in the district court. Of that the district

court was a competent judge, and it is to be
observed that the counsel himself, who acted for

the plaintiff in error in the district court, was
not heard, and his affidavit was not taken, and
therefore his statement of the facts, and of the

circumstances which operated upon him, is not
before us. He is said to have relied upon a
view which he took of the law of the case which
he thought conclusive, namely, that there was
no statute which required an affidavit of the

kind which is the subject of controversy in this

case. If that were so, then it was a misappre-
hension, we think, of the law which declares that

certain officers of the treasury department, as

well as the secretary himself, may make certain

rules and regulations relating to the duties of
their several offices. There can be no doubt it

was competent for a regulation of the kind in

controversy here to be made by the proper officer

of the treasury, namely, that before a bond
should be accepted, which might authorize the

delivery under the law then in force, of stamps
on credit to a manufacturer of matches, an affi-

davit should be made showing the responsibility

of the sureties, and therefore this was an affida-

vit authorized by law ; and if the statements con-

tained in it were false, and known to be so by
the person making them, then upon it perjury
could be assigned. The judgment and sentence
of the district court will be affirmed."

The case of United States v. Hearing, 26 Federal

Reporter, at page 744, is also instructive. In that
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case, the opinion was written by Deady, Judge. In

that ease, Judge Deady said:

''The oath of the applicant to the affidavit or

tlie excusatory facts is not compulsory. But
whoever wishes to have the benefit of tlie home-
stead act must show in some way the existence

of tlie facts which entitle him thereto ; and these,

when not of record, being within the applicant's

knowledge, may be shown by his own oath. As
to the facts showing the qualification of the ap-
plicant and his purpose in making the entry, the

statute expressly permits and requires them to

be proven by his oath ; and if there were no spe-

cific direction in the statute on the subject, I

think he would be allowed to do so as a matter
of course. And this is the condition of the stat-

ute in regard to these excusatory facts. The
mode of their proof is not prescribed, and con-

venience, usage and necessity all point to the

oath of the party as the proper evidence of their

existence. Certainly it would be within the

power of the department to make a regulation
on the subject, permitting or prescribing this

mode of proof in such a case."

Judge Deady, after discussing the Bailey case, ap-

provingly, further says:

"So here, the statute not having prescribed
the mode of proving the excusatory or prelim-
inary facts, a regulation of the department
might direct or permit that it be done bv some
such recognized mode of proceeding as the oath
of tlie applicant, and thereupon such oath when
taken is administered, in effect, under or in pur-
suance of a law of the United States, and there-
fore ]>erjui'y may lie assigned tliereon. AVhether
such a regulation exists or not is a matter within
the judicial knowledge of the court; that is, it is

a matter about which the court may inform
itself."
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And in the same case, Judge Deady further says

:

"If the defendant was sworn to the affidavit

set out in the complaint, before the clerk, and
the same was false to his knowledge in any one

of the particulars alleged, an indictment for

perjury may be maintained thereon."

In the case of Prather v. United States, 9 Appeal

Cases, District of Columbia, 82, the Court of Ap-

peals, in passing on one of the oleomargarine cases,

at page 87, said

:

"The constitutionality of Section 6 of the

Statute is called in question, on the ground that

is does not itself completely define and declare

any offense against the United States; that it

leaves it to the Commissioner of Internal Rev-
enue and the Secretary of the Treasury to de-

termine by their regulation what shall constitute

a criminal offense against the United States,

inasmuch as they are to deteraiine the stamp or

marking, the omission or falsification of which
constitutes the offense, as it is claimed; and that

this is a delegation of legislative power which
it is incompetent for Congress under the Con-
stitution to attempt. * * *

"But we do not think that the criminal lia-

bility in the present instance is the creation or

the result of departmental or official regulation.

It seems rather to fall into the category of

offenses indicated in the case of Caha v. United
States, supra, in which Congress has fully de-

clared the offense, and departmental regulation

has merely afforded the opportunity for its com-
mission."

In the case of United States v. Dastervignes, 118

Federal Reporter, 199, the Circuit Court, for the

Northern District of California, by Beatty, District
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Judge, in discussing a question similar to the one

at bar, said:

*'It is not donl)ted that a legislative body can-

not delegate its authority to others to make
laws; but that it may authorize the formulation

of rules to enforce its laws, not simply according

to their letter, ])ut to the full extent of their

spirit and object, has been too long held to be
now doubted. To this should be added that such

laws and the rules in pursuance thereof should

not be strictly construed against the government,
but liberally in its favor. The Government is

but the people en masse. Its laws are their

laws, in which all are alike interested, and to

the defense of which none are indi\ddually

called. Strict construction might soon, ^^dth

only such defense as the general public would
give, result in such enervation as to render them
valueless. Upon the same principle that laches

is not imputed to the Government, a liberal con-

stniction of the laws in its favor should follow.

**In this case the authority is expressly stated

to be for the purpose of securing the objects of

such reservations, and then enumerates as one
of such objects the regulation of their occu-

pancy and use. The simple test to be api-)lied

to this case is the one before referred to: Is it

authority to make a law or to enforce one
already made? A brief examination of a few
of the authorities will aid to a reply; and such
examination is pertinent, because of the fact

that two of the District Goui-ts have held, in

criminal cases, these rules invalid. Before do-

ing so, however, it is suggested that in many
matters concerning wliich Gongress is called

upon to legislate, and especially in those which
are largely under the management of some
chief dei)artment of tlie Government, it is im-
])()ssible that all the minutiae for the enforce-

ment of such laws can be foreseen and provided
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for by special provisions. Necessarily mucli

must be left to the executive officer. Congress
indicates the objects it has in view. It embodies
in general terms the matters to be accomplished
and aims to be reached, and leaves the duty of

enforcement to the proper executive officer.

Hence the necessity, as has been the practice

from the institution of the Government, of au-

thorizing such officers to make the proper rule

for the enforcement of the law."

The regulations of the General Land Office, in the

cases at bar, were made for the purpose of effectuat-

ing the policy, intent and purpose of the Timber and

Stone Act, and they are authorized by the Act itself

in the language heretofore quoted from Section 3

thereof, that "effect shall be given to the foregoing

" provisions of this Act by regulations to be pre-

" scribed by the Commissioner of the General Land
'' Office".

Regulations in question are not repugnant to the

acts of Congress, and they are reasonable and well

calculated to carry into elfect the intent and true

meaning of the Timber and Stone Act, and conse-

quently they "have the force and effect of laws", as

this Court said in the case of Cosmos Exploration

Company v. Gray Eagle Oil Company, 112 Fed. Rep.

at page 11.

We respectfully submit, therefore, that the. trial

court did not err in holding that the Government

was entitled to prove, under this indictment, that the

defendants conspired to induce and suborn certain

of the entrymen to commit perjury in their final
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proofs, ])v falsely swearing that they had made no

contract or ag-reement to sell the land at any time

prior to the making of such final proof.

Francis J. Hexey,
Special Assistant to the Attorney General,

William C. Bristol,
United States Attorney for the District of Oregon,

Attorneys for the Defendant in Error.
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fii ifiis vc\)\\ hrii'f u c shall discuss tlir (nulidiis ])r<.sriil(.'(l ur

I)()tli.

It is clainu'd l)\ .U>l\'ii(lant in tTror that tlu' urit in tliis cast-

as to W'illianisoiv shdiild he dismissed on the ground that a

previous w rit had heen taken to the Sui)rcme Court of the I'nitea

States, hilt this contention is haset.l upon a misconception of tlv.-^

law—an assumption that where a party takes a writ of error to

the L'nited States Supreme Court on constitutional j;"rounds that

those constitutional <;^rounds aluiic are presented to that court,

ISut this is not true, as will he seen hy an exaniinalimi of the ilur-

ton case. ( )n the contrary, if the court takes jurisdiction att all

it passes upon, all the (iiicstioiis ini'oli'CcL i^'hcllicr coiistitiitioiuif.

or ol/ic'i'-a'isc. Indeed, it will not pass upon the cnnstitulionaL

(piestion at all if there are an\- other grounds upon which the case

ma\' he decided.

Burton 7'S. Uiiitrd States, k/) L'. S. 283.

The writ of error to this court was not taken with tire idea ov

having both courts pass upon the merits. Of course we conced-.*

that we are not entitled to a tlecision of this court if the i)reviou.s.

writ to the Sni)reme Court in the Williamson Case was i)roperly

taken. lUu, it is e(iuall\- plain and true that if the Supreme

(."onrt has 110 jiirisdietioii. then that writ of error was null awl

void and this one stands. .\t the time the writ of error was taken

ot the Supreme Court of the I'nited Statt'S it was a douhtfnl

(|uestiou with the attorneys for plaintiff in error, as to whether or

not the Supreme (Ourt would api)ly the doctrine of the liurton

Case (in which tiie constitutional (|Uestion was then still vuide-

cided and opt'U), to ;i case like tliis, there heinj^ some room tor

distinction hetween the two, and we «liil not fi'el that we ou,q;ht to

lose our rifj^hts alto^ctlur to ha\e our contentions upon the merits
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passed upon by this court, if the Supreme Court should hold thi-

writ of error to that court, fold upon jurisciicfioiial f^ronnds.

We supposed that the writ of error would come up first iu

the United States Supreme Court or at least that the question

would remain in statu quo until the jurisdictional questions would

be passed upon by that Court and that then, if the Supreme Court

held that it had jurisdiction they would proceed to pass upon

the merits and the writ of this Court in the Williamson Case

could be dismissed, as it would then be void and ineffectual. But

if. on the other hand, the Supreme Court should hold that writ

of error, void and of no effect, then the writ tothis court would

be valid and the merits of the case could be passed upon here

IXDICTMEXT XOT SUFFICIENT.

In the brief of the defendant in error it is argued that the de-

murrer to the indictment and the motion made in arrest of judg--

ment are not sufficient to raise all of the questions discussed in

the brief of plaintiffs in error.

Plaintiff in error. Williamson, demurred to the indictment,

and this denuirrer by stipulation was to stand for each and all

of the defendants, and is as follows, omitting the caption, tran-

script of record p. 39-40.

"Comes now the above-named defendant. John Xewton
Williamson, in person and by H. S. Wilson and A. S. Bennett,

his attorneys, and demurs to the indictment in the above-en-

titled cause, and says

:

"That said indictment, and the matters and facts therein

contained in manner and form as the same are stated, are not

sufficient in law and are not sufficient to constitute a crime,

and that said indictment is not direct and certain as to

the crime charged, or the particular circumstances of the

crime. And that it roes not set forth the name or iden-
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tity of the persons defendanls arc charp^cd with haviiiL.

conspired to suborn, and does not describe or identif'

the ])erjnry which is allcf^ced to have been suborned,

instiijated and procured, or tlie land as to which such ])erjurv

was to be committed. And that the said J(^hn Xewton W'il-

hamson is not bound l)y tlie law of the land to answer said

indictment, and this he is ready to verify.

"Wherefore, for want of a sufficient indictment in this

behalf, the said John Xewton Williamson prays judcrment as

to the same, and prays that the same be quashed and

adjudged insufficient, and that he may be dismissed and dis-

charc^ed from answerinp;' the same."

Defendant's motion in arrest of judg'ment. see p. 7<)-Ho trans-

cript of record, omittinc: cai)tion is as follows

:

"Comes now the above-named defendant. \ an ( iesner.

for himself by his attorneys, Bennett & Sinnott and Muntinj:^-

ton & Wilson, and moves the Court that jud<:^ment in the

above-entitled cause be arrested as against him for the fol-

lowing reasons

:

"First. Error appearing on the face of the record ex-

cepted to by said defendant.

"Second. Error committed by the Court and excepted

to In' the defendant in sustaining objections to the several

])leas in abatement filed herein, and in dismissing said i)lea.>

and in dismissing said pleas in abatement.

"Third. Error committed by the Court to whicli the de-

fendant e.xcei)ted in overruling defendant's dcmurrrr tn the

indictment herein.

"Fourth. For the reason that the indictment herein does

not state a crime in that, among other things, it does not sufti

ciently. or at all. allege that this defendant, or any of the sai-!

defenrlants. at the time of the alleged conspiracy, or at all.

knew that the matter to be sworn to by the i)ersons alleged to

be suborned woidd be false, or that the defendants or either

of them then knew that the i)ersons suborned, or any of them,

would know their statements to be false at the time the\

were made or that the defendants knew or believed that the

persons to be subf)rned. or any of them would knowingly or

willfully, or coruptly take a false oath in reference to the

matters alleged in the indietinenl or ;it all.
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"Fifth. That said indictment is so uncertain tliat it does

not state a crime, and for each and all of the reasons assign-

ed in said defendant's demurrer on file herein."

Under the common law a general demurrer is sufficient to

raise each and every question argued by plaintiffs in error. We
-cite liishop's New Criminal Procedure, A^olume i. Sec. yy'j

,

wherein it is said: "If a demurrer does not undertake to particu-

larize defects it is termed a general demurrer, if it does a special.

While duplicity may perhaps at the common law require a special

demurrer, and possibly some other imperfections may also, in

most circumstances where no statute intervenes, a defect can be

reached as well by general demurrer as by special and the two

differ only in form."

While there is a statute which provides the form of a de-

murrer in civil proceedings in the Federal Courts there is none

concerning demurrers in criminal proceedings ; hence no statute

intervenes and the practice being according to the common law

a general demurrer is sufficient.

However, it will be observed from the above demurrer that

it is both general and special.

Defective description of the offense is not one of the points in

which an indictment is cured by a verdict, but the same is equally

fatal in a motion in arrest of judgment as upon demurrer or a

motion to quash.

See note No. 2, Sec. 759, Wharton's Criminal Pleading and

Practice, 8th Ed.

The only defect which cannot be taken advantage of in a

motion in arrest are errors as to form, not going to the descrio

tion of the offense. The errors set forth in the motion in arrest
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that can be urp^ed for the first time even after verchct. If the in

dictnient is defective in the ])articulars menti(^ned in the motion it

does not state an offense.

In tlie case of Harry F. liacheldor vs. L'nited States. 156 I'.S.

426 ( Law. Ed. 39. p. 478) the defendant moved in arrest of judij-

ment because the coimt ui)on which he was convicted did not

"state a pubhc offense against the laws of the L'nited States."

The Court held that the words "willfully misapplies" in an in-

dictment under Revised Statute Sec. 520<> are not sufficiently

descriptive of the exact offense intended to be ])unishc(l without

further averments showing how the misapplication was made

and that it was an unlawful one. The Court said on ])age 429:

"liy the settled rules of criminal pleading and by the pre-

vious decisions *of this Court the words 'willfully misap-

plies," having no settled technical meaning * * * * do not

of themselves fully and clearly set forth every element neces-

sary to constitute the offense intended to be punished; bit

they must be supplemented by further averments showing

how the misapplication was made and that it was an unlawful

one. Without such averment there is no sufficient description

of the exact offense with which the defendant is charged,

etc."



A contention is made in the brief of the defendant in error to

the effect that the same certainty and strictness are not required

in an indictment attempting to charge a conspiracy as in other

cases. The rule is stated in several of the cases cited by plain-

tiffs in error in their first brief, and we again call the Court's at-

tention to the law as therein announced.

In the case of Pettibone et al, plaintiffs in error, vs. Uniteil

States, 148 U. S. 197; 2)7 Law. Ed. 418, Mr. Chief Justice Fuller,

speaking for the Court, says on page 203

:

"The general rule in reference to an indictment is that

all the material facts and circumstances embraced in the

definition of the offense must be stated, and that if an\-

essential element of the crime is omitted such omission can-

not be supplied by intendment or implication, the charge must

be made directly and not inferentially or by way of recital.'"

The Chief Justice further says on the same page

:

"And the rule is accepted as laid down by Chief Justice

Shaw in Com. vs. Hunt, 4 Met. iii, that when the criminalit)-

of a conspiracy consists in an unlawful agreement of two or

more persons to compass or promote some criminal or illegal

purpose that purpose must be fully and clearly stated in the

indictment ; while if the criminality of the offense consists in

the agreement to accomplish a purpose not in itself criminal

or unlawful, by criminal or unlawful means, the means must

be set out."

The above rule was announced by the Supreme Court of the

United States in construing an indictment charging a conspiracy

to commit an offense against the United States under Sec. 5440.

and it undoubtedly applies to the case under discussion.

An indictment charging conspiracies to cheat or defraud

have sometimes been held sufificient although very general in

their terms. The courts have gone further in holding good in-

dictments charging conspiracies to cheat and defraud than in any
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other class of cases. It is said in the J'jicvclopedia of I'leadiiij^'

and I'racticc. X'dlnnic 4. pap^e 724. that:

"Acc()rdin<j; to the Knj^l'Hsh ])ractice as ^^athered from the

decisions it is not necessary to set out tlie contein])late(l means

for effecting; the cheat, hut a general charu^e is sufficieni."

It is further said

:

"The Enp^Hsh practice just stated has heen followed in

some of the American courts ; but such practice has been re-

fjarded as very loose and informal, and the better rule seem^

to be that the indictment should set out the unlawfid niean^

intended to be used, since the words "cheating- and defraud-

ing" do not ex vi termini import anything unlawful, and it

becomes necessary for the court to see that the intended

means are in fact illegal."

The United States Supreme Court has not adopted the rule-

that an indictment attempting to charge a conspiracy is to be

construed with an\ less strictness or that it ma\ be less certain

than indictments in ordinary criminal cases.

Of course, the indictment does not charge the conspiracy a>

being more definite than the unlawful agreement was in fac"

J kit in order to constitute a criminal consi)iracy to commit an of-

fense against the L'nited States the minds of the consjiirators

must have met u])<)n .some scheme which contemplated the doing

of all the elements that go to make up some statutory offense, or

else there is no criminal C()nsi)iracy ; and il there is any

"essential element >i the crime om'fted it canno'. be -upphed

by intendment or implication." "The charge must be made

directly and not inferentially or by wa\ of recital, and when the

criminality of a conspiracy C(»nsists in an unlawful agreement to

l)romote some criminal purposr that i)urpose must be tull\ and

clearK stated in the indicluKMil." Thus doi's the Su])reme Court

apply the general rule touibing indictments to indictments
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charging conspiracy to commit an offense against the United

States.

THE MEANING OF THE WORD WILLFUL AS USED

IN THE SECTION OF THE REVISED

STATUTES DEFINING PERJURY.

JudgeToulmin says in United States vs. Edwards. 43 Fed.

Rep. at page 67

:

"That willfully means with design, with some degree of

deliberation. To say that testimony was corrupt is to sav

that it was wicked or vicious, whereas to say that it was will-

ful is to aver that it was given with some degree of delibera-

tion ; that it was not due to surprise, inadvertence or mistake,

but to design. The statute uses the word 'willfully' and

makes it the essence of the offense."

It is also said on the same page

:

"That perjury cannot be committed unless the person

taking the oath not only swears to what is false or what he

does not believe to be true, but does so willfully. Rash or

reckless statements on oath are not perjury, but the oath

must be willfully corrupt."

In the case last cited the indictment was held insufficient in

that it did not allege that the false oath was taken willfully, and

that an allegation that it was corruptly taken did not embrace the

element of willfullness.

In the case of Spurr vs. United States. 174 L^ S. 734, Mr.

Chief Justice Fuller says

:

"The word 'willfully.' says Chief Justice Shaw, in the

ordinary sense in which it was used in the statute means not

merely voluntarily but with a bad purpose."
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ffo further says on the same pag'e :

'The significance of the word "willful' in criminal statutes

has been considered by this Court. In I'elton vs. l'nite<:

States. 06 L'. S. 6(;(j. it was said doinLC or oinittinjj to do a

thing^ knowingly and willfully, imphes with a had intent to do-

it or to omit doing it."

In Potter vs. I'nited .States, Mr. Justice I'rewer. speaking for

the Court says. 155. C. S. 446:

"The word "willful' is omitted from the description of

offenses in the latter jjart of this section. Its presence in the

first cannot be regarded as mere surplusage : it means some-

thing. It implies on the part of the officer knowledge and

purpose to do wrong."

In Ciiited States against I Toward 132 I'ed. (same case cited

1)\- defendant in error), on page ^Jiy, part of the s_\llabus, it i^

said

:

"And while in an indictment for subornation of perjury

caghrnini p.cood ebu taia mote rtvesf ws cmfwy shrdi

under .Sec. 5392. the omission of the identical word "willful"

in charging a fal.se swearing by the witness may not be

fatal, the indictment in such case must contain equivalent

words, themselves free from ambiguity or equivocation.

Such re(|uirement is not met by an averment that the defen-

dant knew at the time of the subornation that the testimony

to be given by the witness was false, willful and contrary to

the oath to l)e taken hy the witness, which relates to the

knowledge of the defendant and not to the state of mind oi

the witness."

In the ca.se of Cnited States against T'.dwards. supra, Judg.'

Toulmin says. 43 I'ed. ()/

:

"The statute uses the word \\illfull\ and makes it of the

essence of the offense.
"
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Again on the same page

:

"The Court being of the opinion that willfulhiess is an

essential ingredient for the offense of perjury under Sec.

5392, Revised Statutes, it must be charged in the indictment,

or the indictment will be bad."

It may be the law that the use of tlie word "wilful" is not

:^bsolutely necessary in a case of this kind, but if so, words of

like meaning must be. used so that the indictment, without am-

1 iguity or equivocation means the same as it would have meant

if the word "wilful" had been used. We submit that there is no

<; negation in the indictment under consideration to the effect that

the plaintiffs in error intended, as a part of the conspiracy

charged, that any one should wilfully take a false oath. Neither

are there any words in the indictment that are the equivalent of

a charge of this kind.

Defendant in error proceeds on the theory that it is charged

r^ the indictment that the plaintiffs in error agreed together that

they would procure other persons to mal<e contracts with them

to transfer to them any title that such other persons might ac-

K\u'\ve to lands under the timber and stone act, and then to take an

x^ath before some competent tribunal tliat they had not done so

;

X. \ en then we think the indictment would fall short of charging a

conspiracy to procure wilful false swearing. lUit in this case the

indictment does not charge that the conspiracy contemplated or

tbat it was a part of the conspiracy that any contract of the kind

mentioned was to be entered into. It is said in the indictment,

:sfc page 1 1 of the transcript

:

"When in truth and in fact as each of the said persons

would then well know and as they, the said John Newton
Williamson, Van Gesner and Marion R. Biggs, would then

well know such persons would be applying to purchase such
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laiuls on speculation, and not in f^ood faith, to ajiproprialt*

such lands to their own exclusive use and benefit, and would

have made aj^^reements and contracts with them, the said John
Xewton Williamson. \'an Gcsncr and Marion R. I^>ig;f?s, by

which the titles they mija^ht acquire from the said United

States in such lands would inure to the benefit of the said

John Xewton W'illiamson and V^an Gesner."

It is to he observed that ther is no direct alle.ii'ation anyv>'her''

that contracts of the nature indicated \V(»ul(l be entcrtd into, but

the allcj2^ation is made that the defendants would k'now anrl the

persons who are to be suborned, according' to the alleviations of

the indictment, would know that such agreements had been made

at the time such persons were applying to purchase the land.

There is not a hint in this indictment that at the time the al-

leged conspiracy was formed anybody contemplated the making

of such agreement. In the brief of defendant in error it is sai-.l

on page lo that the allegation in the indictment is that the de-

fendants then well knew that they woidd be applying to pnrchasi-

such lands on speculation and not in good faith to apjiropriate

such lands to their own exclusive use and benefit respectively.

There is no such allegation in the indictment. The allegation is

that the defendants would then well l-cnow. referring to a future

time and not to the time of the formation of the consjiirac}

Xeither is it charged that the defendants agreed among them-

selve that the\- would procure i)ersons to take the oath referred to

knowing at the time of the conspiracy and as a part of it that

such oath would be false, or knowing that any contract was to

be made.

We call the court's attention to our oi>ening argument (Hi tlii>

subject aufl we su'nmit that the answer of defendrnU in error dors

not meet the objections we have raised.
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Tn order that the argument of defendant in error have an\~

point at all it must appear that the conspiracy contemplated the

making of the contiact referred to, when in truth and in fact the

•conspiracy as alleged contemplates no such thing. It will not do

to overlook the doctrine laid down in the case of the United

States against Peuschel, ii6 Fed. Rep. 642. This case was re-

ferred to by us in our opening brief, and holds

:

"That to constitute a criminal conspiracy to defraud the

United States by obtaining title and possession through home-

stead entry to mineral lands not subject to entry, the fact that

the land contained valuable minerals and knowledge of such

fact by the conspirators at the time the conspiracy was fornied

are essential and must be averred in the indictment. An m-
dictment which after charging such conspiracy and the sub-

sequent making of an affidavit, and the filing of an applica-

tion for entry in furtherance thereof, avers that the defend-

ants then and there well laiew that the land contained valu-

able mineral deposits, is uncertain and fatally defective, in

failing to charge such knowledge at the time the conspiracy

was formed."

It is manifest that if the indictment was bad in the Peuschei

case it cannot be held good in the case under discussion. As it is

clear from this indictment that no knowdedge is attributed to the

defendants of the making of contracts except knowledge at the

time when the api)licants would be applying to enter. This point

is of a like nature as the one urged in our opening brief, and we

respectfully ask the attention of the court to that discussion. We
tlo not wish to repeat our first brief, neither do we want the

court to overlook it, especially concerning those matters which

are not answered at all by the brief of the defendant in error.

There is no allegation that a conspiracy existed which con-

templated the making of the contracts of the kind ;v].;\</j(i in ihe

indictment.



14—

There is no allej^ations that sucli contracts were made. It -s

stat< (1 that applicants and plaintiffs in error wonUl know that

siKh contracts would have been made.

A statement that defendant and applicants wo'-'ii vot oe'ieve

C'v'rtain matters to be true.

No alleg^ation that defendants knew of the state of mind of

c-y-plicants as to what their belief was or would be.

Defendants must be heUI to understand Uie charge only as it

is unequivocally made in the indictment.

Counsel for defendant in error seem to think that plaintiffs

in error should first advise themselves of what constitutes the

essential elements of the crime of conspiracy' to suborn j)'.*riury.

then assume that the person drawing the indictment knew the

law. and therefore must have intended to charge all the neces-

sary elements, and if he did not. supply the omission themselves,

and therefore not be mislead or surprised if at the trial an at

tempt is made to supply omissions by proof of essential elements

of the offense sought to be charged but omitted. While it ma\

not be true in fact it is at least theoreticalK true that the pleader

is confined in his statement of fact to what the grand jury may

find to be i)robably true and is not at liberty to insert in the in

dictment essential facts not found l)y the grand jury.

The errors complained of are errors of substance and not oi

form. Insufficient descri])tion and identification of the offense

sought to be charged, defects which are fatal.

Defendant in error cites two cases on the omission ot ih.

word willfid and these are considc-red later on in this brief and

two ca.ses on the use of the word "kimwingh" in an indict-
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ment, namely, Rosen vs. United States, i6i U. S. ^^, and U. S.

vs. Clark, ^7 I^ed. 107. While the question of the sufficiency of

the indictment is considered in one portion of the argument and

the omission of the word "willful" in another portion it is im-

possible to keep the two points separate as they are essentially

one and the same.

In both of the last mentioned cases, the question was whethe'

an indictment, under Section 3893 of the Revised Statutes, charg-

ing that defendant knowingly deposited for mailing certain ob-

scene matter, sufficiently charged that defendant knew the mat-

ter to be obscene. In both cases the question arose on motion

in arrest of judgment and in each case the indictment charges

the offense in the language of the statute.

Of course, it is not conclusive that the indictment is good be-

cause the statutory language is used but as said by Justice Brewer

in delivering the opinion in the Clark case, page 106:

"There is always a presumption that the language of the

statute fully describes the offense intended to be punished,

and consequently that an indictment using that language also

fully describes the offense."

In both cases the indictment alleged the obscene character of

the matter deposited for mailing, and. in the Rosen case partic-

ularly, described it fully. In these two cases the words of the

statutes describing the offense were used.

In the case now being argued the statutory word constituting

the gist of the offense is omitted. In so far as the two cases may

be thought to bear upon this case it may be said that it is one

thing to charge a man with knowingly doing something and en-

tirely a different matter to charge persons with conspiracy to

subborn perjury and neglect to say that they conspired to have
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tfu" iivrsons lo l)c suhonicd Uikv a 7c\U{\il false oath ccniccrni'inv

matters which tlu\ did not l)cheve to he true: and ask the Conn

to draw such iuferences. as would make the indictment jj^ood.

from the fact that ii is alleged that the defendants and the several

api)licants mentioned in the intlictnient would in the future know

that certain contracts would have heen made and that defendants

and the several applicants mentioned would iu the future not

l)elieve certain matters to he true.

There is no allei^ation that llie defendants at an\- time woul'l

know the state of mind of the applicants, but we are asked to in-

fer such knowledge from the allegation that defendants and a;-

plicants would at some time know that they would have n^pdr

certain contracts without a direct allegation that the contracts

were made. This is an attempt, we submit, to draw inferences

from inferences, and pile intendment upon intendment, and at

last not getting even an inference that the alleged conspiracy con-

templated even the foundation of the inference. Again, the

question is not what would be the future state of mind cither of

defendants or of the several applicants, but what did the def-:;n;l-

ants at the time of the formation of the C(mspiracy and a^ a part

of it intend, and this is what must be charged in the indicimc-nt.

and we insist that it is not charged at all.

It is obvious that under our contention the substantial rights

of the plaintilTs in error have been ])reiudiced b\- the rulings of

the Court.

The other ca.ses cited by the defendant in error are of I'ttlc

if any, value, in i^assing u])on this case. I'Or illustration, in die

case of Connors vs. I'nited States, the Court simply lu'ld that a

motion in arrest of judgment could not be relied upon to rai-e the

(jiiestion that more than one offense was stated in a single c jtm:.

when the ruling did not result prejudicially to the defendant, and

it was further held that the indictment charged onl\ tl:r ^liigle

offense in the count complained of.
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We pass to a discussion of the question of whether or not the

absence of the word "wilful" from the indictment is fatal on the

theory assumed by council for defendant in error, that the in-

dictment charges a conspiracy to procure persons to make con-

tracts and agreements whereby the titles which they might ac-

quire from the United States should inure to the l)enefit of per-

sons other than themselves ; and that such conspirac\- further

contemplatetl that such persons should swear that they had not

made such contracts.

We do not waive the ])osition first taken b}- us with reference

to that point, and insist strenuously that the indictment does not

charge a conspiracy to have any contracts made, etc., as set out

in an earlier part of our brief. If our first position is correct, of

course, the indictment is bad. but if this Court should hold other-

wise we still insist that the absence of the word "wilful" is fatal

to the indictment. The defendant in error has cited two cases

only which he claims are direct authority on the point that equiv-

alent words may be used for the word wilful, llie first case

cited, Babcock vs. L'nited States, 34 Fed. Sjt,. is not authority

for the proposition advanced. -The precise point raised, in the

language of Justice Brewer, is as follows (see page 876) :

"It is insisted that in no count of the indicement is it al-

leged that the defendant knew or believed that the parties or

anv of them would swear to the facts charged to be false."
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Vhv ]>()rti()ii of the indictiiunt (|in>ti<l does not contain thv

word "wilfnl." W'lu'tlur it was in the indictniciit or not is not

fullv shown l>y tlu- case. Mr. justice Urewer passes u])on the

(|uestion raised, namely. (V\<\ defendant kn<nv or believe that the

l)arties or any of theni would swear to the facts char^^ed to he

false. In holdinjj^ that this cnntenti(jn is not well taken it is said

on the same paj^e

:

"Take the first count for instance. It charges that the de-

fendant did solicit, suborn and ])rocure an unknown person

assuming and i)retending to be Mary L. I'ratt. who then and

there took an oath administered by the register : she. the said

person, not believing the same to be true as he. the said fle-

fendant. then and there well knew ; and that she flid take the

oath signed and subscribed the affidavit, not believing it to be

true, all of which he well knew. Then it sets out the sub-

stance of the affidavit, and further alleges wherein it was

false, and that she at the time knew it was false ; and that he.

knowing the same, solicited, suborned and jirocured her to

take the oath and sign and subscribe the affidavit, well know-

ing the same to be untrue, and well knowing that the person

falselv im])ersonating Mary L. Pratt well knew the same to be

untrue."

It will be noticed that the charge is directly made that the

defendant i)rocured and suborned her to make the affldavit. Th.is

fullv meets the objection tliat the defendant did not know or be-

lieve that the part\- would swear to the facts charged to be false.

It refers to something that he had actually done, something that

he had procured to be done and if the specific objection lied been

made that it did not appear that she wilfully took a false oath if

there was ever a case where equivalents could be substituted for

the word "wilfur' this is one of them. It is an entirely different

thing to charge what a man did do and set it out fully from what

it is to charge <'i conspiracy and allege knowledge that might be

had b\ tlu- |rarties at some indefinite future time. esi)eciall\ when
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it does not appear at what time they were to have such knowl-

edge. In the indictment in the case now on trial it is nowhere

directly charg^ed that the matter was false.

The other case cited, United States vs. Howard, 132 Fed. 325,

<loes hold, that it is not absolutely necessary to use the word

''wilful" in a case of this kind, but it is put in these words on

page 351:

"I am inclined therefore to hold that, notwithstanding thv»

obvious advantage of using the identical word used in the

statute it is not absolutely necessary to use the word "wilful,"

etc."

In this case the judge held, however, the indictment bad for

subornation of perjury where it was charged that the defendant

knew at the time of the subornation that the testimony to be

given bv the witness was "false, willwul and contrary to the

oath" to be taken by the witness.

It will be noticed that the first of the two cases cited by de-

fendant in error refers to the state of mind of the defendant

while in the last case cited it was contended and held the in-

dictment was bad because the word "willful" was not used in

describing the state of mind of the person suborned. The case

under consideration is nothing like as strong a case in favor of

iipholding the indictment as the case of United States vs. How-

ard. It was contended in the United States against Howard

that it followed that the oath must be a willful false oath if the

defendant knew it was so because he could not know it unless

such was the fact. But the Court said, page 351:

"Now, then, while in these indictments the pleader has

been careful enough to aver that Howard knew that the wit-

ness Smith, for example, had been suborned to "willfully"
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swear coiitrarv to his oath to facts that he (hd not believe to

he true, it is jj^oinp: a long way iipDii the i)ath\vay of indul-

fjeiice to permit an implication from that averment that

Smith himself "willfully swore."' contrary to his oath, to that

to which he did not believe to be true."

The L'ourt further says on pai^e 34<;

:

"The pleader has omitted this word (willful) when the

statute laid open before him, and it was a plain duly, on the

authorities, to have used it."

On paij^e ;^^^] the court says:

'T'or illustration, if. at the time the barjjain was made 1)\

Howard with Smith for his false testimony. Smith had been,

let us say, insane, so that he could not act willfully about anv-

thing, and Howard, beinjj^ ij^norant of the fact of insanit\.

should have made his bargain, in the belief, therefore, that

he was acting willfully both in his bargain and would be act-

ing willfull\- in delivering his testimony, it might well be said

in a less rigid and narrow sense, that Howard knew he was

acting willfully."

I'nder these circumstances it is suggested that he would es-

cape conviction. We understand that it was not necessary in the

ease on trial that perjury should actually have been committed.

but it is absolutely necessar\- to charge that the defendants con-

s])ired. and thai tlx-ir cons])iracy involved, among other things.

the notion that persons should take a willful falsi- (!;'.tli and their

state of mind as to what they intended the jjerson l) be suborned

should d(» is not stated with sufficient clearness in the indictment

or as we think at all. It is not alleged in tlu' indictment that the

defi-ndants at any time did or would know that the ai)plicants

would know that the matter that the ai)i)licants were to swear t< >

would be false, or that the defendants at any time would know

that the a])])licants would not belii-vi- the matter to bi- swdrn to b\

'hem would bi- true.
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It is alleged in the indictment, see page 12 of transcript

record

:

"That the matters so to be stated, subscribed and sworn
to by the said persons being material matters under the cir-

cumstances and matters which the said persons so to be sub-

orned, instigated and procured, and the said John Newton
WilHamson, Van Gesner and Marion R. Biggs would not be-

Heve to be true."

It is not here alleged that the defendants would know the

state of mind of the several applicants, or tliey the state of mind

of the defendants. Jt ? ?1ie;^cd on ibe preceding page as fol-

lows :

"As each of the said persons would then well know and as

t"hey, the said John Newton Williamson, Van Gesner and

Marion R. Biggs, would then well know such persons would
be applying to purchase such lands on speculation and not in

good faith to appropriate such lands to their own exclusive

use and benefit, and would have made agreements and con-

tracts that they, the said John Newton Williamson, \'an Ges-

ner and Marion R. Biggs, by which the titles which the\- might

acquire from the said United States in such lands would
inure to the benefit of the said John Newton Williamson and

Van Gesner, etc."

Now, we are asked to infer that the defendants knew that the

applicants were taking a willful false oath and that the defen-

<lants knew the state of mind of the applicants because of having

made this contract. To refer a moment to our former propo-

sition, this is far from saying that the defendants formed a con-

spiracy contemplating this, that these contracts should be made.

The indictment merely charges that in the future the de-

fendants would have made contracts and the several applicants

would have made contracts not saying this is part of the con-

spiracy. But passing that question this indictment does nor
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charge and is not construed to cliarj^e that the a])plicants liad

made a contract with the defendants in the very words set

out in the in(hctnient. hut accorchng to tlie c<jnstruction ij^iven

it it chari^esthat the defendants would have made a contract

with the several applicants, which contract would have the

effect set out in the indictment. The witness. Jeff Evans,

knew what the talk was between him and the several defendants.

He thou.y^ht, to make an ag'reement or contract within the mean-

inij of the oath that he took, the agreement must be in writing.

(See page 430 of the transcript). The witness. Evans, might

not have jierhaps believed the affidavit which he signed

according to the meaning given it by the counsel for the de-

fandant in error, but according to the interpretation wdiich he

placed upon it he did believe it was true. ( See transcript 339.

266). Other witnesses understood according to their testimonv

that they were making application for their own use and benefit

so long as they got whatever the understanding was above th<-

cost price, and that they made the a])]jlication not for the benefit

of anyone else but to benefit themselves. ( See Transcript of

Record. 358. ) At the time of the trial of this case wit-

nesses might be convinced that what they had said in their sev-

eral affidavits were not true according to the inter])retation of th''

technical terms placed upon their affida\'its by the government

officials. It does not follow that they committed ];eriur\'. or tliat

the defendants intended that they should commit perjury. It

does not a])pear that the defendants intended as a part of their

conspiracy that the several a])plicants or any of them should

swear willfully or otherwise to anything which they did not be-

lieve to be true. .\s far as these allegations are concerned tin-

defendants might have intended to deceive every one of the ap-

plicants and make them believe that the matters to be sworn to

i)v them should I)e true. Thev might even intend to make a con
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tract with the several appHcants and to have the appHcants swear

that no contract was made and intend as a part of the conspiracy

to deceive the apphcants and make them think that what the\'

were swearing to was the truth.

We ask the Court, in undertaking to determine what the in-

dictment actually charged, to refer to the transcript of record,

and not to the brief of the defendant in error. On page 1 1 he

says

:

"On the contrary it is specifically alleged that before ap-

plying for them he entered into an agreement with the de-

fendants that they would apply for them in the manner pre-

scribed by law."

We submit there is no such allegation in the indictment, either

specifically or otherwise. Note what is said on page 1 1 above the

portion just quoted. It might be true that if a person made an

application to purchase, and entered into a contract by which the

title would inure to the benefit of another, and if his sole pur-

pose in applying to purchase the land was to obtain title to it in

order to benefit another person and he understanding it should

swear to the contrary he very likely would be taking a willful

false oath. This is not the case that we have presented. The de-

fendants must have intended to induce the several applicants to

willfully swear falsely to matters which they did not believe to

be true.

The only place in the whole indictment where by any stretc'i

of the use of language it could be said the -defendants intended

that the applicants should swear to something which they did noi

believe to be true is found on page lo and by thereupon "con-

trary to such oath stating and subscribing material matters con-

tairled in such declarations and depositions which they should not
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believo to l>o true." As suggested in our first hricf. "shouUf
'

means "ouglu." and notliing more liere. and it refers to sonv-

time in the future that is utterly vaque and uncertain, aufl it

docs Udt appear wliellier they actually iiUended they should be-

lieve the matters untrue when they took tlieir oath or at some-

future time.and this allegation, under any construction placetf

upon the indictment, is not sufficient. W'e submit that the indict-

ment cannot be said to charge that the tlefendants intended that

the ai)])licants should willfully swear falsely by reason of an

allegation in the indictment that the defendants and the several

a])plicants would know at some future time that the applicant

would be a])plying to purchase such lands on speculation, and

not in good faith to ajjprojjriate such lands to their own ex-

clusive use and benefit res])ectively, and would have made agree-

ments antl contracts, etc.

W'e wish to say a word concerning the contention made b\'

the defendaiU in error on pages 32, ^^, 34, 35 of the brief of de-

fendant in error. He seeks to avoid the inevitable conclusion

that the defendant was surprised bv the construction of the in-

dictment, at the last trial, to the effect that it charged that tlv.-

subornation of perjury was to be committed at the time of final

proof as well as at the time of the applicatictn to purchase. The

fact that there a])])ears to be no objection to the final proof testi-

mony of apj)licant I'.. 1". Jones is of no importance. Xote that it

is called final ])roof testimony so that there is no doubt as to

what is meant. Xobody could confuse that with his application

to purchase. Vhv ])laintirfs in error were not estopped from

raising this (|Uestion if it is a fact that the\ did not object to tlu-

linal ])roof tt'Stimony of i)uv claimant. .\either does it follow

that their objection to the form of the indictment describing tlu

application to purchase or sworn statement is an .ulmission that
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the indictment well charges something else, namely, that perjury

was to be suborned at the time of final proof. The word "depo-

sition" in its technical meaning does not describe any testimony

used either at the time of final proof or at the time of making

the application to purchase. A deposition is a paper to be used

in legal proceedings taken upon notice to the adverse party,

etc. The defendant in error has answered his own argument

with reference to this when he contends that the word "deposi-

tion" is broad enough as used in the statute defining and punish-

ing perjury to include all written testimony, including affidavits

and sworn statements.
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Tirr, INDICTMENT DOES NOT CHARGE TTIA-f-

FERjim" WAS TO r.E COMMITTED I'.V \1M'L1CA.\"|-S

A r ri.MI'. Ol- I'TXAL j'R()()F.

Tlie law so far as the timber and stone act is pertinent to thc-

matter now under discussion may be found on page 66-67 or

first brief of jilaintifFs in error.

See also Compiled Statutes 1901. X'olume 2. pa^e 1545. It

is now contended by defendant in error tliat this indictment not

only charges that ])erjury was to be suborned nt>l only when the

preliminary ])ai)ers were filed, but at the time of final proof. This

contention is made in the face of the fact that at the first trial

no such contention was made.

We understand that counsel is now saying that this conten-

tion was made at the time of the first trial, but it was not. l'"or a

full statement upon that subject see our first brief on this ques-

tion. Counsel now contends that not only does the indictment

charge that perjury was to be suborned at the time of final ])roof,

but that the indictment is a peculiarly well drawn pleading in ex-

pressing that idea.

If well drawn it nuist be peculiarly so. as it was not until the

third trial that the inter])relation now contended for was ])lace'/

upon it. An indictment is cirtainl\- peculiar!}' drawn if it ik-

finitely mt-ans only one thing, and at the same time misleads

judges learned in law as well as counsel for both i)laimirt and

defendant.

It is argued that the contention of plaintilTs hi error in this

matter is based on their lack of knowledge of llu' leciinieal terms

used by officialdom. See page 18 of brii f of dtfendant in error.
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If the contention so made is the truth then the indictment is bad

and the demurrer to it should have been sustained.

See United States vs. Reichert, Fed. Rep., Volume t^i, page

147. wherein Justice Fields says;

"An indictment is to be read to the accused unless the

reading is waived. The language should therefore be so

plain that one of ordinary intelligence can understand ^t^

meaning. For that purpose, common Avords are to be used as

descriptive of the matter. Abbreviations of words employed

by men of science or in the arts will not answer, without full

explanation of their meaning in ordinary language. The use

of the initials A. D. to indicate the year of our Lord is an ex-

ception because of its universality. Arabic figures and

Roman letters have also become indicative of numbers as

fully as words written out could be. They are of such gen-

eral use as to be known of all men. They, therefore, may be

employed in indictments. But the initials here have reference

to the public lands as marked on the public survexs : they ar'^

signs used in a particular department of pubHc business, and

are not matters of general and universal knowledge by all

speakers of the English language."

An argument of the defendant in error is based on the mean-

ing of the words "declaration and deposition" as used in the in-

'dictment, and certain words used in the blank forms furnished

by the commissioner of the General Land Office. The indict-

ment undertakes to describe the proceedings in which, the time

when and the place where perjury was to be suborned, and is as

follows. See pages 9, 10 and 11, Transcript of Record:

"That is to say to suborn, instigate and procure the said

persons respectively to come in person before him, the said

Marion R. Biggs, who was then and there a United States

Commissioner for the District of Oregon, and, after being

duly sworn by and before him, the said Marion R. Biggs, as

such United States Commissioner, to state and subscribe

under their oaths that certain public lands of the L^nited
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Statt's l\int; in Inxik county in said Disiriii of ( )r(.'j:;'()ii,

open to entry and purchase under tlie Acts of Conj^ress ap-

])roved June 3rd. 1S7X and Au.ti^ust 4tli, 1892, and known as

timber and stone lands, whicli those ])ersons would then he

applyiujT^ to enter and ])urchase in the manner ])rovided h\

law. were not heinp purchased hy them on speculation, hui

were beinij ])urchased in good faith to he ai)pro])riated to tin-

own exclusive use and henefit of those persons resi)ectivel\

.

and that they had not. directly or indirectly, made any agree-

ment or contract in any way or manner, with any person or

persons whomsoever. l)y which the titles which they might ac-

quire from the said L'nited States in and to such lands should

inure in whole or in part to the henefit of any ])erson excepr

themselves, when in truth and in fact, as each of the said per-

sons would then well know, and as they, the said John Xewton
Williamsoli. \ an Gesner and Marion R. liiggs would then

well know, such persons would be applyiiii^ to purchase

such lands on speculation."

It is manifest that the indictment charges only one time as

the time when i)erjury was to suborn. If at different times

it would have been so stated. Further, the words "then and

there" arc used further on in the indictment ;is referring to one

time. The question arises, when does an a])i)licant apply to j^ur-

chase. We answer when he files his written statement in dupli-

sate. as ])rovided by Section 2. This section is preceded by the

heading. "Ap])lication for purchase of Timber and Stone Land-;.

etc." This shows conclusively that tlie written staatement there-

in referred to (which is the preliminar\- i)a]>er ) is the api^lication

to purchase, and again in this Section 2 it is pro\-ided that this

.statement must be verified by the applicaiil. and among other

things, he must take his oath that he does not apply to pure /ia\'''

the land on s])eculation. Clause 3 of tin- Timber and Stone Act

provides for final ])roof.

The only act of applicatiou to purchase on the part of the

aup' cant is the execulicjn of tlu' ai)])]ication to ])nreb;'.si.' pro-

vided for in Section 2
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It is to be noted further that the pleader has copied the very

matter provided by law as found in Section 2 and alles^es that

the subornation of ])erjury consisted in the procuring- of a false

oath as to those very matters. It is significant that the pleadet

does not allege in the indictment that the subornation of perjury

was to consist of swearing falsely to the very matters contained in

the final proof, if he had in mind that the subornation of ]:ierjurv

was to take place at that time. Note the questions at the tiiuc

of final proof concernhig the matters and things touching which

perjury was to be committed. Q. 13. ])age 288 in the testimony

of claimant John S. Wadkins: ^

"Have you sold or transferred your claim to this land

since making your sworn statement, or have you directly or

indirectly made any agreement or contract in any way or

manner with any person whomsoever, b}' which the title

which you might acquire from the United States may inure

in whole or in part to the benefit of any person except your-

self."

And the questions following on page 289, Nos. 14 and 15.

The pleader copies the very things that the applicant nuist

swear to in his application to ])urchase as provided in Sectiou

2, and alleges that the applicant was to swear falsely concerning

some of those matters. It is not charged in the indictment that

any false testimony was to be given concerning matters which

the law provides under Section 3 shall be established at the time

of final proof. If the pleader had in mind matters that some

rule provides for the proof of at the time of final proof, would he

not have referred to that mater clearly and identify it by the

very words that the form makes use of in demanding proof of

these matters?
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riu' only words used in Section 53<)2 rcferrinj^ to testimony

other than that orally ^iven are: "Any writen testimony, dec-

laration. de])osition or certificate." 'I"he pleader in drawing- thi>

indictment made use of the word declaration and deposition, and

it is argued hecause these words are connected by the conjunc-

tion "and" instead of the disjunctive "or" that he had in mind

two different pa]X'rs. It is submitted that the universal way of

drawing- indictments is to charsre in the conjunctive instead of

the disjunctive, so as to have the meaniu'Lj broad enoui^h in any

event. If the pleader had wished to identify the ])a])ers by some

name that would have been descriptive he could have done so

provided he used any word that would be covered by the statu

tory words as found in Section 5392. The words used by the

statute are g^eneral.

In I'nited States vs. Clark, ist. Gall. 497. it is said:

"The usual and t)rdinary meanin;^ of the word "deposition"

is written testimony in le^al ])roceedini4S."

As stated in the case of L'nited States at^ainst Ambrose. 108

L'. S. 340. cited b\- defendant in error, it is held that the words

"declaration and certificate" are used in the ordinary and ])opular

sense and sipiify any statement of material matters of fact sworn

to and sijjned by the j^arty charpced. That they are words not

used as terms of art or in any technical sense. It follows that

tlie meaninjj^ of both of these words is so ^jeneral that the rse of

i-ither one of tbeiii would have covered affidavits and depositions.

and consequently the meanin<T; is so i^eneral as to be descri])tive

of no ])articular paper, and we are left to di'termine what is re-

ferred to in the indictment b\" other means. A^ain. if imh- refers

to the ])a])ers furnished by the Land ( )ffice he finds the pa])ei'

to be executed at the time of final ])roof. headed "testimony of
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claimant," not deposition of claimant. See page 286 transcript

of the record. On page 289 in the certificate signed by the

United States Commissioner is found this expression : "That

I verily believe affiant to be the person he represents himself to

be." One might think from the use of the word affiant that the

foregoing was an affidavit. Further on, on the same page in the

note it is said

:

"Every person swearing falsely to a deposition is guilty

of perjury."

The application to purchase as provided for in Section 2 o.'f

the Timber and Stone Act is called a "Sworn Statement" in the

heading of the form used by the department. Further on the

person signing the statement is made to depose as though he

was a deponent in a deposition. The paper called the "Sworn

Statement" in its heading, being the preliminary paper filed, is re-

ferred to as an affidavit in the certificate signed by the com-

missioner. See page 226 of Transcript of Record. The ques

tion recurs, Why did not the pleader describe these papers bv

some name that would identify them if he was seeking to iden-

tify the papers by name ? From the foregoing it is seen that

one is not aided in construing the indictment by the use of the

alleged technical terms used by the Land Office Department in

describing the application to purchase and the final proof

papers. We submit that it is entirely clear that the pleader used

the words "declaration and deposition" in a general way so as

to have terms broad enough that would cover all written testi-

mony, and that he relied upon other means to identify and point

out the time when and the place where the perjury to be sub-

orned was to be committed.

It is argued on pages 28 and 29 of brief for defendant in

error that because, as alleged in the brief, the preliminary paper
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in ])rc'-cinplions is called a declaratory statciiKiit, that the word

'"declarations" in this indictment refers to the preliminary paper

in applications to purchase under the timber and stone act. h

is also said that the pleader evidently had this in mind, and there-

fore referred to the ai)plication to purchase as a declaration. We
submit that this contention is utterly devoid of merit. He used

the word "declaration" l)ecause he found it in the statute defining

perjury, and he used it in its-generic sense as including all papers

the decisions have held it to include. It is contended on page 30

of the same brief that no word used in the statutory definition

of perjury will cover a simple affidavit unless it be the word

"declaration." and again it is said page 22 that the word deposi-

tion in its generic meaning includes an affidavit. From the brier

of the defendant in error it appears that tlie poinilar meaning

of either "declaration or deposition" would include affidavit, and

that the popular meaning is the one to be given to these words.

It follows that if a pleader wished to describe and identify a paper

by its name, it being a paper that fell within the meaning of either

declaration or deposition, he would give it its specific name; and

it is further ai)])arcnt that in all cases where subornation of per-

jury is charged with reference to such paper, the proceedings

would be identified where the perjury was to take ])lace. as in

this case.

I'nder the ])re-emption act the pre-emptor was required b\-

the law to file a written statement describing the land, "declar-

ing his intention to claim the same," hence the form furnished

was headed declaratory statement. The declaratory statement

of a pre-emptor is as follows

:
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(No. 4-535)

PRE-EMPTION DECLARATORY STATEMENT FOR
UNOFFERED LANDS.

I of being have.

on the day of A. D.. 1900, settlei

and improved the quarter of Section No
in township No of range No in the dis-

tricts of lands subject to sale at the land ofifice at

and containing acres, which land has not been

offered at public sale, and thus rendered subject to j^rivate en-

try, and I do hereby declare my intention to claim the said tract

of land as a pre-emption right under section 2259 of the Revised

Statutes of the United States.

My postof fice address is

Given luider my hand this day of . . A.

D., 190

In the presence of of.

antl of

This is not even sworn to and it is nothing but a declarator}/

statement. In it the claimant furnishes no proof and it is utter-

ly unlike the application to purchase or the initial paper under the

timber and stone act. If the mind of the pleader was searching

for a name by which to designate and identify a paper that was

to be filed in a timber claim, why did he not refer to it as a

sworn statement, or if he wished to enlarge upon the description,

why did he not refer to it as an affidavit called by the officials

of the Land Department "A Sworn Statement." and by the

statute an application to purchase?

He certainly was not ignorant of the technical terms used by

the officials of the Department.

It, of course, is not necessary to use the general word declara-

tion or deposition in an indictment. In fact the word declaration

is so general in its meaning that it fails to describe a paper. An 1
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I'f one wislu's l(> itlfiitify a paper l)y iianu" its specific nanii' slioul'l

[)c i^ivcn.

Tluil aii\ one draw inj;,'- an indictment slunild attem])t to secur.-

a name for a paper referred to and finall\- ^ive it the name of a

paper filed nndir an entirelx' different act and for an entirelv

different purpose when the paper which he wished to identif;.

had a name of its own is very (hfficuU to understand.

( )r. to he more accurate and s[)ecitic. it is difficult to under-

stand why the pleader in this case should use the word "declara-

tion" to identif\- the initial papers in timher and stone claims when

such ])apers have a specific name, simply because the word dec-

laration in a modified form onl\ is found as a part of the namc

^qiven to the initial paper in a i)rt'-eni[)tion claim.

It is manifest that he used the word "declaration" because

It is found in Section ^y)2 defining perjury and that Ife used

(he word in its popular and ,q-eneric meaning'.

We fail to see why it was thought necessary to resort to such

an argument as this, as it is obvious that no one would be con-

vinced b\- it and its inferences are so baseless that it weakens i

pro])osition alreadx incapabU' of being maintained.

The (|Uestion is what does indictment mean, and is it certainK

a (juestion of stnue inti-rest what did the accused understauii

it to mean. Tlu- defendants in tliis case are not com])elled to re-

sort to an\ such argument in order to discowr the meaning of

til's iiidictnieni, .'iid if lh<-y did they would not c "i',' 'o <i" -on-

elusion arri\ed at b\ counsel for the difendant in error.

It is said on l)age _'<) of brief for defendant in error that the

preliminarv naper in a rimbt-r and >tone act is a declaration oi

notice- because the applicant therein "declart's his intention to pur-
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<chase'' the land under the timber and stone act. This is not tnic

The words "declares his intention to purchase" arc not to b:

found therein. On page 2J of the same brief it is said in substance

in the very nature of things the conspirators must have intended

to induce persons who applied to purchase the land to swear

falsely, not only in the preliminary paper, but likewise in giv-

ing testimony at the time of making final ])roof as it was ob-

viously the purpose of the conspirators to obtain title to the

lands, and the pleader must have had these facts in his mind.

We are not concerned with the facts that the pleader had in

his mind, but we are only concerned with what is expressed in

the indictment and can be found therein by any fair construe

tion. The indictment undertakes to charge a conspiracy to sub-

orn perjury. There is not a word in it to the effect that tho

defendants conspired to acquire title to land, but as far as any

allegation is concerned in the indictment the ultnmate purpose

of the defendants was to secure a large unmber of people to

commit perjury. It is submitted that the words, declarations

and depositions were used in the indictment in their popular

sense, and that they were connected by the conjunction "and" so

that all possible kind of papers that might be sworn to would

be included.

It is urged (page 19 brief of defendant in error) that be-

cause it is provided in Section 3 of the timber and stone act

that upon the filing of such "statement" notice shall be published

for a period of sixty days, and that after the expiration of said

sixty days "if no adverse claim shall have been filed the person

desiring to purchase shall furnish to the register," etc. that the

person "desiring to purchase" is merely "applying to enter and

purchase." It is charged substantialy in the indictment that at

the time perjury was to be suborned each of the persons to be
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subdnicd would then well know and as tlK\ . tlic said John Xcw

-

ton Williamson. \ an (iesner and Marii)n K. Hitj^i^^s. would then

well know such persons would he applyinj^^ to purchasi- said

lands i>n s])eculation.

That is the persons to be subornerl vv(ndd be aj^plyin^ef to

])urchase the land when the false oath was to be taken. Is it

true that "the person desirinsj^ to ])urchase" means the same as

the i)erson applying^ to enter and purchase, or the ])erson applyinq;

to purchase? The expression "desirinp^ to purchase" is des-

criptive of the state of mind of such ])erson. but does not des-

cribe the act, while the expression of ap])lyin<T to purchase refers

to an act as does the expression apply inj^ to enter and purchase.

It is manifest that the pleader referred to one and the same

act by using' the words "applying to enter and purchase" as used

in one place in the indictment and the expression "ap])lying to

purchase" in another place in the same instrument.

The indictment in fixing the time when and the proceeding's

in whicli the alleged jjerjury was to be suborned refers to an act

and the only time when it is alleged that defendants and the per-

sons to be suborned would know the matters sworn to to be false

is when such persons would be applying to purchase.

When did they apply to purchase? The answer compels us

to repeat.

Section 2 of the timber and stone act has this heading

:

".\pplication for purchase of timber and stone lands; false swear-

ing : penalty."

What is done by a jhtsou in conformity with said Section 2

is therefore named an application to i>urchase.
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In the affidavit filed in conformity with Section 2 the affiant

uses these expressions: "That deponent has made no other opi

plication tinder this act." "That he does not apply to piirehas,'

the same under speculation."

This section also provides that tlie statement must be verified

l)y the oath of the "apphcant."

It seems obvious that the initial paper under the timber and

stone act is called by the statute an application to purchase, the

person executing- it, the appHcant.

It follows that when he is executing such a paper he is apply-

ing to purchase and applying to purchase and enter. Section 3

of said act provides what shall be done after a person has applied

to purchase and is headed "Publication of Application for Pur-

chase ; Proof," etc. This third section provides for the publica-

tion of an application to purchase, not the making of it and for

final proof. In so far as it provides for the publication of an ap-

plication to purchase it refers to what has already been done.

The initial papers and final proofs are so distinct, both in

substance and time of filing in matters before the land office,

that if the intention was to refer to both» such intention would be

made plain.

Under Section 3, if a person still desires to purchase he

should comply with Section 3. but he does not apply to purchase

a second time.

If a person having applied to purchase no longer desires t(.

purchase he may abandon his application. It is obvious that a

person may be an applicant and not be applying to purchase. He

must be making an application to purchase in order to be apply-

ing to purchase, but after such application to purchase is made

he may be an applicant although he is performing no act.
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In such case Ik- is an a|)plicant In reason of somcthinp: licrr

tofore (lont.-.

THE COURT ERRED IX L\STRLCTi\(i THE jLRV

THAT IT MIGHT BASE A CONVTCTIOX OX A COX-

SPIRACY TO SUBORX PERJURY AT THE TIME OE

EIXAE l'R( )()!•. AXD IX ADMITTING EVIDEXCE

TENDING TO SHOW SUCH A CONSPIRACY. AND IX

ADMITTIXG EVIDENCE TENDING TO SHOW THAT

SEVERAL PERSONS SWORE FALSELY CONCERNIXCi

MATTERS AND THINGS NOT REQUIRED TO BE

PROVED AT THE TIME OF FINAL PROOF OR AT AXV

OTHER TIME BY A STATUTE OF THE UXITED

STATES. BUT ONLY BY A RULE OF THE CC^IMIS-

SIONER OF THE GENERAL LAND OFFICE.

We shall not at first discuss the question of whether or not

the regulation made by the Commissioner of the General Land

Office relative to matters to be ])roved at the time of final proof

under the timber and stone act is reasonable, but we now confine

ourselves to the general question of whether or not a rci^iilatio)i

made by a head of a department is a lax^.' of the United States

in the sense than an act committed or omitted in violation of such

a reL;'ulation. either forhiddinL^- it or ccmmandin^ it is a criminal

offense. To be exact, our contention is that such rca^iiUition is

not a law of the Uniti'd States within the meaning- of the i)lir;!se

a sused in Section 53<;2 delinini;' perjury.

As noted in our former argument, Section ] of the timber

and stone act provides what shall be proved at the time of final

proof in order that a patent may issue to the applicant, and U
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nowhere provides for the testimony called for in the rules of the

Commissioner of the General Land Office concernins^ which it

is alleged plaintiffs in error conspired to have perjury committed.

It is nowhere provided by statute that the applicant shall sub-

mit proof at any time that he has made no contract since niakiu!^

or filing his sworn statonent, whereby the title which he may

acquire shall inure to the benefit of any other person or persons.

The sworn statement provided for by statute under Section

2. which is the initial paper of the applicant, contains all of the

matters and things concerning which it is alleged that false oaths

were to be taken.

The regulation under discussion calls for jiroof of matters

in order that a patent may issue which the statute does not pro-

vide for, and it in consequence adds to the statute, prescribes

conditions not provided for by Congress and is legislation pure

and simple.

In order to be guilty of a conspiracy to suborn ])erjury, plain-

tiffs in error must have conspired to have some person commit

the crime of perjury, namely, take an oath before a competent

tribunal officer or person in a case in which a lazv of the United

States authorizes an oath to be administered, that he will testif \

,

etc., truly and then wilfully and contrary to such oath state or

subscribe any material matter which he does not believe to be

true.

See Section 5392, Revised Statute.

The question is, is the regulation under discussion, requiring

matter additional to that required by statute to be sworn to at

the time of final proof a law of the United States, within the
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mcanfiii^ of tlu' Irnii ;is used in Section 53<;^ of the Revise I

Statutes iletininL; perjury. If such rej^ulation is not a law of the

I 'nited Slates within tht' imaninsj;^ of the plirasi' in that sectioiu

our conteiiLiou is correct.

In support of the proposition that we are now makiuj^' wc cite

tile following- rjelf-cxplauatory letter of the Secretary of the in-

terior to tlie Sj)eaker of the Hotvse of lve])resentatives, transmit-

ting^' a C(^)nimunication from the Commissioner of the ( leneral

Land ( )ffice. toi.jether with the propose<l amendment to Section

5392, of the Revised Statutes definin*;- i)erjury and i^n-scrihini:.

a penah\\

'ffoiise of R"e])resentatives'

5«j Congress DocumenL
1st Session Xo. 219

l>EX.\i.TV \-()R IM-.RJL'RY IN EXECl'TlOX ( )F ITr.l.IC

LAXD LAWS.

f.ETTER
from

rUK SECRETAR^ ( )! TKl': fXThlRloR.
Transmittiui;

With (he communication from the Commissioner of iju- ( leiur;'.!

Land ( )ffice. the draft of a hill to amend the law relatin<;

to ]K^rjur\.

December 15, 1905.— Referred to the Lommiltec on tlu' I'uMic

Lands and ordered to be printed.

Department of the Interior.

Washinffton, l)eceml)er 13. i(;o5.

Sir: I have the honor to enclose the draft of a bill "To amend
Section 5392 of the J'vcvised .Statutes." and to recommend tliat

it hi' enacted into a law.
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Accompanying the draft is a letter in relation thereto from

the Commissioner of the General Land Office.

Very respectftdly,

'e. a. HITCHCOCK,
Secretary

The Speaker of the House of Representatives.

Department of Interior

General Land Office.

Washington, D. C, November 25, 1905.

Sir: Your attention is partciularly invited to the following

quotation from my last annual report relative to the amendmeni
of the statute prescribing punishment for perjury:

Section 5392, Revised Statutes, provides that every person

faisely swearing under any oath administered "in any case in

v'h'ch the laws of the United States authorizes an oath to be ad-

nri.uistered" shall be guilty of perjury. In the execution of the

})nbI;o land laws it is imperatively necessary that certain facts be

established by oaths which are not specifically required by the

laws of the United States, but are required by departmental reg-

ulations or orders—oaths essentially necessary in disposing of the

public lands. . It has been repeatedly held that a charge of per-

jury cannot be based upon an affidavit required only by depart-

mental regulations.

The necessity for such an amendment is clearly apparent

from the decision of the court in the case of United States v.

Maid. (116 Fed. 650). Section 2302, Revised Statutes, declare::;

that mineral lands shall not be liable to settlement or entry under

the homestead laws. It therefore becomes necessary for this

office to have evidence as to the nonmineral character of the

i;inds applied for by a homesteader, and to meet that necessit)

each applicant has been required by Department regulati()n tn

file with his application, an affidavit that his lands are agricul-

tural in character and contain no mineral. Maid was indicted,

in the above case, for swearing falsely to this affidavit, and the

court held that he could not be punished, because he was not

required by statute to make such an affidavit. Sections 2290

and 2291 require a homesteader to swear to certain specified

facts, but the nonmineral character of the lands is not one of the

facts there specified, and for that reason an applicant may with

impunity swear falsely as to that fact, and leave the Office at his

mercy in its attempts to protect the Government against fraudu-

lent entries.
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Other instaiicc-s niij^ht l)c mentioned and otlicT dceisi'ons citecf.

T)iU this case serves to fully illustrate the situation and demon-

strate the necessity for an amendment of this statute, since then-

are very many instances in which all officers of the (jovernnienr

fi.rst rely up«)ii oaths not specifically re(|.uired by any statute.

It is therefore respectfully su^j^^ested that this matter he called

to the attention of Congress, with approjjriate recommendations

as to the passage of a bill along the lines of the proposed draft

herewith submitted.

\'erv respectfulh',

W. A. RICHARD.^.
Commissioner.

.\ l)ill to amend Section fifty-three hundred and ninety-two, of

the Revised .Statutes.

Be it enacted by the Senate and the 1 fouse of Representative^

of the Cnited States of .\merica in Congres assembled. That sec-

tion fifty-three hundred and ninety-two of the Revised .Statutes

of the United .States be. and the same is hereby, amended to real

as follows

:

Revised Statutes. .Sec. 5392. livery jjerson. who. Iia\ing tak-

en an oath before a competent tribunal officer, or person, in any

case in which a law of the I'nited States or any regulation or

order issued pursuant to law by the head of any department,

bureau, or office of the (iovernment of the Cnited Stales, re-

quires or authorizes an oath to be administered that he will testi-

fy, declare, depose or certify truly, or that any written testimony,

declaration, deposition or certificate by him subscril)ed is truv

wilfully and contrary to such oath states ar subscribes any ma-

terial matter which he does not believe tc^ be true, is guilty of

perjur\- and shall be i^unished by a fine of not more than iwi.

thousand dollars and 1)\- punishment at bard labor not niori- th;!->

five years and shall moreover, thereafter, be incapable of giving

testimony 'u any court of the Cnited .States until such tinse a^

th,' judgment against him is reversed.'"
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The case cited by Commissioner Richards, in the foregoins:^

communication, ii6 Fed. 650, is very instructive as it mee!^

squarely several of the contentions made by the defendant in

€rror. Maid was indicted under Section 5392 for swearing

falsely to a non-mineral affidavit in a homestead entry.

Section 2302 of the Revised Statutes declares that mineral

lands shall not be liable to settlement or entry under the home-

stead laws, so the declared policy of the law was not to allow en-

tries of mineral lands by homesteaders, hence the propriety of

a regulation providing for a non-mineral affidavit in this kind of

an entry. The statute, however, prescribes what proof should be

sufficient for a homesteader and it nowhere provides for a non-

mineral affidavit, hence the only authority for administering the

oath to such an affidavit was the authority of the Commissioner

to make rules, and his rules providing for such an affidavit. The

Court, nevertheless, held that the statute could not be added to

for criminal purposes by a departmental regulation, and it there-

fore was not perjury for a person to swear falsely to a non-min-

eral affidavit in a homestead entry, as a criminal offense against

\hc Ignited States cannot be predicated of a violation of a re-

quirement imposed only by a rule or regulation of one of the

executive departments of the government. The case of the

United Staes against Maid is decisive of the case on trial. In

the course of the opinion Judge Wellborn refers to several cases

cited by the defendant in error and shows why they are not appli-

cable in the case of the United States against Maid, and also

why they are not applicable in this case.

In fact the opinion in the Maid case settles every contention,

on the point under discussion, in favor of plaintiffs in error, and

both Secretary Hitchcock and Commissioner of the (General

Land Office Richards, concur in that opinion.
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Tin- case of Eaton ag^aiiist I'liitcd States 144 I' S 677. Hook

^]() L l''.(l p 51)1. is cited by vis in our first l)ri<.'f and coninicnlc<i

on by the defendant in error. The defendant in error at pat^^e

63, undertakes to avoid the force of the decision by saying, amon.i;

(^her thinjTS, that in ilic P^aton case a person could commit the

alle.G^ed offense withtnit any affirmative or willful or corrupt act

on his ])art. Raton was a wholesale dealer in oleomarj^arine. be-

ins' enpag'ed in carrying- on that business and ruder the allec^a-

tions of the indictment he willfully failed and neglected to kec])

the books, and make the returns prescribed by the regulations

made by the Secretary of the Treasury in that particular. Sec-

tion 18 of the act provides that if any manufacturer of oleomar-

c^arine, any dealer therein, or any im])orter or exi)orter thereof

shall knowingly or wilfully omit, iic^^lcct or refuse to do or cans--

to be done any of the things recjuired hy law in the carrying on or

conducting of his business, or shall do anything by this act pro-

hibited, etc.. he shall be subject to a penalty. The act prescribes

the same ]jenalty for a person knowingly or wilfully omitting to

do something prescribed as it does for knowingly or wilfully do-

ing something that is ])rohil)ite(l.

Raton by engaging in the business of dealing in oleomargarine

became subject to the law concerning that matter and the rule--

and regulations made in ])ursuance of law, and there is no dis-

tinction between a sin of commission and omission in this ])nr-

ticular and that such an argument should be used indicates the

weakness of the contention being made by the ])erson using it.

Section 20 of the act above referred to (^24 Statutes at Large

212) provides:

"That the Connnissioner of iiilernal Revenue, with the

api)roval of the Secretary of the Treasury may make all need-

ful ruU'S and regulations for the carrying into effect of th's

act."
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In compliance with the authority thus conferred, he made

rules as follows:

"Wholesale dealers in oleomargarine will keep a book

(form 6i) and make a monthly return on form 217, shov/inj^

the oleomargarine received by them and from whom re-

ceived ; also the oleomargarine disposed of by them and to

whom sold or delivered."

Eaton being a wholesale dealer in oleomargarine v^^ill fully

neglected to observe the rules above mentioned and he was in-

'dicted and charged with a violation of these rules, and here 1!:

might be noted that if the pleader in the indictment in the case

on trial had wished to specify the time of final proof as the time

when perjury was to be suborned he would have in all probability

referred to the rules coverhig the case.

The Court says on page 593 L Ed

:

"Rut although the regulation above recited may have been

a proper one to be made under Section 20 of Aug. 2nd, 1886,

yet the question to be determined in this case is whether or

not a wholesale dealer in oleomargarine who knowingly and

willfully fails and omits to keep the book and make the

monthly return prescribed in the regulation of the

Commissioner of Internal Revenue, thereby fails and

omits within the meaning of Section 18 of the act to do a

thing 'required by law in the carrying on or conducting of

his business' so as to be liable to the penalty prescribed by

that section."

The question that the Supreme Court of the I'nited States

passed upon in the Eaton case then was this : Admitting that

the regulation was a proper one to be made were the things

required by the regulation, things required by law, so that the

violation of the regulation made the party violating it subject to

a penalty in criminal proceedings.
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The court rcfcrrinjji^ to the case of Morrill vs. Jones. io6 L' S

466, which is also discussed in our first brief, which was a civil

proceediiiix. says

:

"Much nK)re does the principal therein announced appl\

to a case where it is sought substantially to prescribe a crim-

inal offense by the regulation of a department. It is a

principle of criminal law that an offense which may be the

subject of criminal procedure is an act committed or omitted

in violation of pul:)lic law. either forI)idding or commandin<^

it."

In the Eaton case a regulation of the Department was vio-

lated by his willfully failing to do what the rule commanded him

to do, but he was subject to no penalty because, although re-

required by the rci^ulatioii to do the thing he was not required by

law to do it.

Tn this case Section 2 provides just exactly what an applicant

shall do with reference to the matters concerning which it is

alleged ])erjury was to be committed, and if Congress had desired

proof like what the rules prescribed it would have provided for

it and fixed the penalty.

Tn re Kollock, 165 United States 533. L. Ed.. Hook 41. jiage

Si 3, is cited by defendant in error in su])i)ort of the contention

that he is making, and we submit that the case is authority

against his contention and not in su])port of it. and is a good illus-

tration of the distinction that we are seeking to draw. We wish

to note also that Kollock was convicted for failing; to do so)iic-

thiiii^; being a retail dealer in oleomargarint' lu' handled it with-

out having the packages ccjntaining it marked and i)randed as

the Commissioner of the Internal Revenue with the a]>i)roval of

the .Secretary of the Treasury had prescribed.
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The point to be noticed is this. By the terms of the act

manufacturers of oleomargarine are required to pack it in wood-

en packages, marked, stamped and branded as the Commissioner

of Internal Revenue, with the approval of the Secretary of

the Treasury, shall prescribe, and all sales by manufacturers and

wholesale dealers must be in original stamped packages.

Retail dealers are required to pack the oleobargarine sold bv

them in suitable wooden or paper packages, which shall be mark-

ed and branded as the Commissioner of Internal Revenue, with

the approval of the Secretary of the Treasury shall prescribe.

Section i8 of the act provides a penalty, if an}- manufacturer

of oleomargarine or any dealer, or any importer or exporter

thereof shall knowingly or willfully neglect or refuse to do or

cause to be done any of the things required by law in the carr\ -

ing on or conducting his business, or shall do anything by this

act prohibited.

/

For the statutory law see statement of Chief Justice Fuller

on pages 527. 528, 529 and 530.

The law, by its terms, provides that a person engaged in the

business of Kollock should pack his product in wooden packages,

marked, stamped and bronded as the Commissioner of Inter-

nal Revenue, with the approval of the Secretary of the Treasury,

shall prescribe. The statute also provided a penalty for omitting

to do anything required by law or do anything by the act prohib

ited, and the court held that the act of Aug. 2nd. 1886. the one

above refered to. sufficiently defines the offense by requiring

the packages to be marked and branded, prohibiting the sale of

packages that are not and prescribing a penalty for sales in vio-

lation of its provisions, leaving the mere description of particular
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riuirks. staiiii)> and brands tO' be di'icnnincd in- iliosc offlcors-.

saying' at tlic close of the opinion on page ^^^y, and"wc arc of thr

opinion that leaving tlie matter of designating the marks, brand-

and stamps to the Commissioner with the approval of the Sec-

retary involve nu unconstitutioual delegation of pcAver."

( )n page 533 it is said :

"We agree tliat the conrts of the L'nited States in determ
ining what constitutes an offense against the United States,

must resort to the statutes of the L'nited States enacted in

pursuance of the constitution. lUit here the laws required

the ])ackages to be marked and branded, prohibited the sale

of ])ackages that were not, and prescribed the punishment of
sales in violation of its provisions : while the regulations,

simply described the particular marks, stam])s and brands to

be used. The criminal offense is fully and completely de-

fined by the act and the designation by the Conimissioner

of the particular marks and brands to be used was a mer'-

matter of detail."

This flecisiou is in line with other decisions and while not

directly deciding the contention that we are making, it, by infer-

ence and analogy, is conclusive that the proposition wi' are mak-

ing is correct.

It is argued by defendant in error that the Court in the Kol-

lock case points out a difference in effect between willfull;

omitting l(.^ d(/ something commanded by' a regulation and will-

tull\- doing something prohibited l)y it; there is no <lifference of

the nature claimed. If one is a crime the oiIkt is. In the Kollock

case, he being a <lealer in oleomargarine willfully failed to l)ran'i

the |)roduct. In the Maton case, he being a dealer in oleomargar-

ine failed t(/ keep the books and make the returns provided for

by the regulation. The Court in the Haton case held that Ivilon

was not guilty because he had willfull\ omitteil no duty rec|uired

b\ law. Hut Kollock was held guilt\. although his sin was one
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of omission, and he was held guihy because in the opinion of the

Court his act was a violation of the statute, which provided that

dealers in oleomargarine should make and stamj) their product,

etc.. and prescribed a penalty for failure so to do, leaving the de-

tail of what the distinguishing stamp should be to the Commis-

sioner of Internal Revenue who was to act with the a])proval of

the Secretary of the Treasury. In failing to make and brand his

product KoUock violated the statute because the statute provided

that it should be marked and branded, and provided a penalty

for failing to do so.

In the Kollock case the Court says, referring to the case

against Eaton, page 535 :

"In that case the wrong was in the violation of a dut}'

imposed only by a regulation of the Treasury Department."

Eaton carried on the oleomargarine business in violation of

the regulations of the Department and when any reference is

made to the case by a statement of the facts in any decision

there is no point attempted to be made because he failed to do

something required b}' the regulation instead of doing something

prohibited by it. To recapitulate, in the Eaton case defendant

dealt in oleomargarine and willfully failed to keep the books and

make the returns required by a regulation. The statute pre-

scribed a penalty for wilfully failing to do a thing required by

law or willfuly doing a thing prohibited by it. Eaton was held

not guilty because in failing to doa thing required by the regu-

lation he had not failed to do a thing required by hra'. In the

Kollock case, Kollock dealt in oleomargarine and failed to brand

his packages and was held guilty because the law itself provided

that such packages should be branded and prescribed a penalt}'

for failing to do so. The regulation involved merei)- dealing

with the kind of a brand to be placed upon the packages.
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ft was nut It'll t(i llic head of any (k'])artniciU In (IcU-niiiiK-

ulu'tluT packaj^os of that sort should ho hraiuk-d or not. or

wliothcr tliorc shouhl he a pcnalti/lor failure su to do. TIk- pro

visions of th(.' law c:(»vcrc(d hoth points.

The statute itself doscrihed the offense and affixed a i)enalt\ -

ll is said 1)\ counsel on pai;e (y^:

"In the I'-afon case it was held that the mere 'nej^lect" to d<v

a thiiifj; re(|uired hy a regulation made hy the president or a

Department could not he made a criminal offense where the

statute did not distinctly make the "neglect' in ([uestion a

criminal offense. The Supreme Court pointed out the oh-

vious fact that the mere "neglect" to do something required

by a Department was a far different matter than is a case

where no violati(jn of the regulation is charged, and wher-
on the contrary tlie part}' committed the offenseby complx-

ing with the regulation and in violating an e.\j)ress statute de-

fining his crime while <loing set."

I>y the last ])art of the above (|Uestion we understand that

coimsel means to say that if a person takes a false oath at the time

of final ])roof in a timber and stone entry and swears falselv con-

cerning matters that are i>rovided tc) be proved «inl\- by a regu-

lation of a cle])artment then he would be gtdty of perjurw and

that persons cons])iring to ha\e him do .^o woidd l>e guiltv of
>^

cons])iracy to suborn jterjury. A person guilty of ])eriury on'\A'
when he takes an oath where a law of the I niteil .States autliori/.

es the same to be administered, lie is guilty of a conspiracy to

suborn perjin\\ only when the conspirators intend that a willful

fal.se oath should be taken in a mater where a law of the L'nite-.i

States authorizes an oath to \)v administered. 1 1 follows iheiT

that a ])er.son complying with the regulation inider discussio'i

and swearing falsely with reference to the matti-rs concerning

which the oath is administered \ iolates xu) express statute dertr.
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"ing his crime, namely 5392 defining perjurw unless the regula-

tion is a law of the United States because the offense defined

and punished in 5392 is willful false swearing in any case in

which a Imv of the United States authorizes an oath to be ad-

ministered. Note the amendment which Secretary Hitchcock and

the Commissioner of the General Land ( )ffice have requested

'Congress to make, an amendment which would make Section

5392 provide a penalty in case a person should take a willful

false oath in any case in which a law^ of the Cnired States O'-

any rcgnlafion or order issued pursuant to law b\ the head of

any department, bureau or offiee of the goz'ermnent of the United

States requires or autliorizes an oath to be administered.

The proposed amendment indicates clearly in the judgment

of the persons proposing it, (and their judgment is founded upon

<decided cases) that a regnhition authorizing or requiring an oath

is not the same thing as a laiv of the United States authorizing

an oath.

CounseFs argument in this particular is without foundation.

He says that a person complying with a regulation violates an

express statute, namely, 5392, when one can violate 5392 onlv

by taking a will full false oatli in a case where a Jaiv of the United

States authorizes an oath.

That is he admits that the oath is authorized by a regulation

nnl}-, and in taking a willful false oath authorized by a regulation

only, coimsel contends that one violates an express statute whicii

cannot be violated unless the oath is authorized by a law of the

United States,

We quote again the closing remark in the decision in the

Eaton case page 594 L. Ed.

:
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"Rc'Xulations prescribed l)y the President and by the heads

of de])artnients. imder anth(»rity p^ranted by Congress, may be

regulations i)rescrihed by law, so as lawfuly to su])]X)rt acts done

under them and in accordance with them, and may thus have, in a

proper sense, the force of law ; but it (Uk's not follow that a thini;

required by them is a thing so required by law as to make the

neglect to do the thing a criminal offense in a citizen, where a

statute does not distintly make the neglect in question a criminal

offense."

In the Maid case above cited the regulation rer|uired a non •

mineral affidavit in a homestead entry, but as the law of the

United States did not authorize such an oath, a person (to rse

expression in the brief of defendant in error) complying with the

regulation concerning the non-mineral affidavit did not violate

Section ST,')2 defining ])eriury because the regulation is noa a lav.'

within the meaning of the word as used in .Section S3'^~-
'•''

this coTinection it is to be noted that the regulation altliough made

in pursuance of law is not a law of the L'nited States within the

meaning of theword as used in 5392 of the Revised Statutes, and

it is so held in the Eaton case, and in the Maid case, and inferen-

tially in the Kollock case, or to i)ut it a little more accurately, in

the I'laton case, it was lu'ld tliat the regulation there under dis-

cussion, although pr(i])erly made, recpiiring dealers in oleomar-

garine to kfc]) certain books and make certain returns. did not

come within the meaning of thai particular statiUe which ])re~

scribed a ])enalt}- for omitting to do tlic things rajiiircd by la:^'

or doing the things ])rohibile(l 1)\ law.

We now cite some cases which further ilustrate the principal

that we are contending for. and which an- valuable because of

the reasoning f)f the judges and their eomnu-nts as to what the

various cases cited by botb i)artii's in this argument hold. The

cases which wi- wish to citi- now are thosi- nf the l'nited State.-'

vs. lUasinganu'. 1 \(t bed. 1\«]).. ]>. (^^~\. and the recent case of the
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United States against Matthews, 146 Fed. 306. Tliese cases

arise under the same act. In the last mentioned case the de-

fendant was indicted for having- wrongfully and unlawfully and

wtihout permit required by law and regulations made by the Sec-

retary of Agriculture grazed sheep on the Mt. Rainier Forest

Reserve. The act, which is sufficiently set out on the page of the

Reporter referred to, provides:

"The Secretary of the Interior shall make provisions for

the protection against destruction by fire and depredations

upon the public forests and forest reservations which may
have been set aside or which may be hereafter set aside under

the said Act of March third, eighteen hundred and ninetv-

one, and which may be continued ; and he may make such

rules and regulations, and establish such service as will insure

the objects of such reservations, namely, to regulate their

occupancy and use and to preserve the forests thereon from

destruction ; and any violation of the provisions of this act

or such rules and regulations shall be punished as is provided

for in the act of June fourth, eighteen hundred and eightv-

-eight, amending section fifty-three hundred and eighty-eight

of the Revised Statutes of the United States."

Act June 4, 1897, ^ 2, 30 Stat. 34 (US Comp St igoi p 1540)

It will be observed that this act undertakes to prescribe a

penalty for a violation of the provisions of the act, and also for

a violation of the rules and regulations made pursuant to the

authority conferred, and it differs from the case under discussion

in many ways, and particularly because the law provides a penal-

ly for an infraction of the rules and regulations, and in a general

way defines the ofifense by indicating the subject matter of the

regulations. The intent of Congress to punish infractions of the

rules made is apparent. Wliile there is absolutely no such ex-

])ression of intent on the part of Congress in the case being heard.

This act has been held unconstitutional b\^ district judges several
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times in so far as it undertakes to confer njion the Secretary of

the Interior power to make rules and re^nlatiDns. ilie infraction

of which is punishable as for a crime.

Xotc the distinction between these cases and the Kollock case.

In the Kollock case, the law provides that the dealer in oleomar-

^^[arine should mark the packai^es containing- it, and ])rovided a

])enalty for his failure to ilo so, and delegated to the head of a de

partment the ]'ower to ])rescril)e the kind of mark and brand to be

])lace(l u])on the ]iackai;es. It did not leave to the discretion of

the head of a dei^artment whether the packa<2^es should be marked,

and branded or not, but it described an offense and declared its

punishment. In the Matthews case it is left to the judi^ment and

discretion of the Secretary of the Interior to make rules and retic-

ulations ; just what those rules and re^trulations would cover,

what they would ])rovide, no one could sa\- in advance except

that they would be such rules as would in the judi^ment of the

Secretar\- insure the object of the reservations, etc. Hence

it is held that the authority to let^-islate was soug^ht to be conferre^l

upon the Secretary of the Interior, and that such rules auvi

reg-ulations when so luade are invalid to the extent that a person

is not criminallv liable for an infraction of such rules.

Tt is not held in the Matthews case that the rules and rej:^nda-

tions so made may not l)e enforced in a ci\'il proceeding and as

a matter of fact the judge rendering the opinion in the Matthew^

case upholds bills ])ra\ing for an injunction to ])re\'ent the graz-

ing of sheep on the reserve in \iolation of rules so made. The

government ought to be able to establish rules and regulation-;

for the manaLiement of its propi'rt\- so thai the propi'rt\' can i)

managed in accordance with the will of the owner without calling

upon t "ongress to ])ass an act go\rrning the managemeiU of such

property.
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It does not follow, however, that the violation of a rule so

made would subject the person guilty of the infraction to a

criminal prosecution.

Much has been said in the brief of defendant in error con-

cerning the case of United States against IJailcy, (jth Peters,

238, 9 L. Ed., 113, and Caha vs. United States, 152, U. S. 211 {t,S

L. Ed. 415). Notwithstanding the fact that the Bailey case was

discussed somewhat fully in our opening brief, we wish to call

the Court's attention to the case again and we submit that it is

not an authority in support of the contention made by the de-

fendant in error.

Bailey was indicted for false swearing under Section 3 of an

Act of Congress of March ist, 1823, which ])rovides

:

"That if any person shall swear or affirm falsely touch-

ing the expenditure of public money or in support of an\

claim against the United States, he shall upon conviction

thereof, suffer as for wilful and corrupt perjury."

It is to be noticed that the crime denounced here is not yx^v-

jury. The Court says, page 254:

"That act (referring to the one under consideration) does

not create or punish the crime of perjury technically consid-

ered, but it creates a new and substantive offense of false

swearing and punishes it in the same manner as ]X'rjin-v."

It appeared that the Secretary of the Treasury had for a long

time required affidavits in matters of this kind and it is said 1)v

the Court, page 256:

"Congress must be presumed to have legislated under this

known state of the laws and usage of the Treasury De-

partment. The very circumstance that the Treasury De-

partment had, for a long period, required solemn verifica-

tions of claims against the L nited States, under oath, as an
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willKHit ohjc'ction : is decisive to sliow that it was not (Iccnu'iF

an usurpation of authoritx

.

"The lanp^uajje of the Act of 1823 should, then, he con-

strued with reference to this usat,^'. The false swearing and

false affirmation referred to in the act ouq-ht tcr be construed

to include all cases" of swearing' and affirmation required by

the practice of the cfepartment in rcjEfard to the exi)en(litur'

of jniblic mone\'. or in support of any claims against tin-

Tnited States.""

The C'ourt further says:'

"The language of the act is sufficicutl}- broad to include

all such cases."

And again it is said

;

"There is nothing new in this dovtrine. ft is clear l)y th'/

common law that the taking of a false oath with a view t'>

cheat the government, or defeat the administration of public

justice, though not taken within the realm, or wholly de-

l)endent upon the usage and practice, is punishable as a mis-

demeanor."

The case of O'Alealv vs. .Xewell (8 Cast. Kvp. 3(14) afford.-

an illustration of this doctrine.

.\ot to (|UOtc literally from the case last cited, u is .sufficieiu

to sav that it was there held to be a misdemeanor at common huv

and i)unishable as such, if a person made or knowingly used a

t'alse affidavit of debt, sworn to before a foreign magistrate, in

a foreign conntr\ . for the purpose of holding a part\ to bail

in England; although such affidavit was not authorized by an\

statute, but was solel\ dependent ui)on the practice autl usagv

of the courts of l^igland. The sul)Stance of tlu' C(rurl's holding

in the liailev case is that what was before a ctimmou law of tense

was now made a slatutors offense.
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Or, in other words, whenever an affidavit was admitted in

eevidence by the Treasnry Department, if the affiant swore

falsely in snpport of a claim against the L^nited States he was

guilty of an offense denounced by the statute.

It is said on page 253

:

"It is admitted there is no statute of the I'nited States

which expressly authorizes any justice of the peace of a state,

or indeed any officer of the national government, judicial or

otherwise, to administer an oath in support of any claim

against the United States under the act of 1832. And the

question is whether, under these circumstances, the oath actu-

ally administered in this case was an oath upon which there

would be a false swearing, within the true intent and meaning
of the Act of 1823." (See ch. 165.)

It is to be observed that the (juestion was whether this was .'

case of false swearing within the meaning of the act providing

that if a person should swear falsely in the matter refered to he

was guilty of an offense. The act did not provide that a person

should be guilty if he should swear falsely before any competent

officer or tribunal in a case in which a law of the United States

authorizes the administration of an oath, as is provided in Section

5392. It is submitted that the statute of 1823 sufficiently de-

scribed the offense of false swearing and affixed a penalty, and

the regulation of the department had nothing to do with the

creation of the offense ; but the custom of the department in re-

ceiving evidence of this kind under oath was approved by this

legislation and the legislation made with reference to it. So thai

if a person should swear falsely to an affidavit of this sort in ;t

foreign countr}-, or should make an affidavit of any kind which

would be received in evidence by the Secretary of the Treasury,

and swear falsely, he would be guilty under this act. A careful

reading of the case of the United States against liailey will con-
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vi'iico an\ one that it is mil anllKtrily for the ilcfcndani in error

in this case.

Xote the worchtijj i»f the opinion on i)ag'e 248:

"In prosecnting I'.ailey. therefore, for false swearing, in

support of a claim against the government, nothing was clone

which the common law would not sanction. But as it is not

contended that the Circuit Court derives from the common
law any power to punish offenses ; it remains to show that

the indictment and the case shown in the certificate, fall withiii

the statute upon which the prosecution was based. In doing

this, it will appear that the Act of 1823 creates no new offense.

It only i:>rescribes a ])unishment for, and gives the courts o*"

the Union jurisdiction to try an offense before known to the

common law. It simply converts a common-law misdemeano''

into the s])ecial statutory offense of 'false swearing." .\s .1

statutory offense only, it is a new one. In a prosecution

founded ujxon the Act of 1823, it is not necessary to show tlie

requisites of technical perjury. It is necessary merely thai

the case be brought within the words of the statute. This is

all that is ever recjuired upon indictments concluding against

the form of a statute.

"The words of the act are that "if an}- person shall swear

falsely in sui)port of a claim against the United States, he

shall suffer.' etc. It does not say how. or before whom, tlu-

false oath ]nmished by it shall be taken. Why was the act

made thus general ? The answc-r is that tlie law-maker.%

were aware of the i)ractice of the government in every depart

ment to receive oaths before state ofificers in support of

claims. The inconvenience of abolishing this practice, and

requiring claimants to go in all cases before Federal judges,

was obvious. Congress, therefore, left the practice undis-

turbed, as it had always existed ; but affixed to falsehood in

these oaths the punishment of jxTJury. Indeed, considering

the uniform practice of the de])artments and of Congress

itself to receive these oaths as evidence, and the presumption

that it nnist have been in the minds of the legislators, at the

time of the adoption of the .Act of 1823, the conclusion cannot

well be resisted that the generality of the language of that

act was of purpose to embrace oaths such as this."



59

Furlher on, on page 249, it is said:

"Without any particular inquiry as to tlio jurisdiction,

'does not the Act of 1823 extend to every case in which a

false oath is actually taken in support of a claim ? Doe s il

not embrace every case in which the oath is by the admitted

practice of the department received as evidence in supporl

of claim? It is coaiteuded that it does."

The Bailey case when carefully considered does not support

the contention of the defendant in error, but does inferentially

and by analogy support the contention of the plaintiffs in error.

It may be suggested that there was no necessity for the act

luider which the indictment was framed in the liailey case if

the false swearing would have been perjury under Section S39-

of the Revised Statute, and it was passed to cover cases not

covered by the perjury act.

wSee Section 1029, Bishop's New Criminal Law. Volume 2.

to the effect that certain false affirmations on oath were punish-

able as misdemeanors while not amounting to the offense of

perjury.

The case of Caha vs. L'nited States, above cited, has fur-

nished counsel for defendant in error with a phrase with whiciJ

"jjossibly they may have deceived themselves, and it is this:

*'A11 that can be said is that a place and an occasion and

an opportunity were provided by the regulations of the de-

partment, at which the defendant committed the crime of

perjury in violation of Section 5392."

Caha was indicted for ])erjury in a homestead contest, and

the question that he raised was this: did the local land officers,,

in hearing and deciding upon the contest with respect to the
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lioiiK'sti'ad (.Mitry. cdiistituU- a competent rihuiial. aiul was such

contest so pending' licfore tlu-ni a case in which tlie laws of the

United States authorize an oath to ])v administered? It appear>

from tlie opinion that thi' law expressly provides for a contest

in ]ire-eni])tioii entries, hut does not provide exjjressly ff)r a con-

etst in a homestead case. The Court says in its o])inion. pai^e

Ji8:

"We have, therefore, a jreneral i^rant of authority to the

Land I )eparlment to ])rescrihe a])])ropriate rejL^ulations for

the dis]:)osition of the public land : a specific act of Coni^rcss

authorizing^ contests before the local land offices in cases of

pre-emption : rules and regulations j^rescribed by the Land

Department for contests in all cases of the disposition of pub-

lic lands, including both ])re-emption and homestead entries ;

and the frequent reeoi^nitioii by acts of Coiii^ress of such

contests in respect to homestead entries. Clearly, then, with

in the scope of Section 5302, the local land officers, in heariuL;

and deciding u])on a contest with resj^ect to a homestead

entry, constituted a competent tribunal, and the contest so

pending before them was a case in which the hm's of tlie

United States authorized an oath to be administered."

A sul)se(|Uent fre(|uent recognition by acts of Congress of

homestead contests confers just as much authoritx- upon the offi-

cers to hear and determine the contest, and to administer oatlT-

and make such contest a case in whicli a law of the Initct

.States authorizes an oath to be administered, as lhi>ugh C'on-

gress in advance had enacted ever\thing contained in the rules

and regulations ])roviding for the contest.

judge I'rewer in delivering this o])inion savs. at jiage 2I').

referring t" the I'.ailey case, that I'.ailey's conviction of perjurv

was sustained: and again on the same i)ag"e he says it was con-

tend«-d that, tlurcfori-. perjrry could not !)e laid in i\si)ect to a

false affidavit, etc.
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BaileA' was not chars^ed with ])erjnry, nor convicted of per-

Uirv, as quotations from the opinion in that case found in dif-

ferent parts of our brief amply prove. He was indicted for false

swearing, which was punishable under the statute the same as

perjury, the statute under which he was indicted defining and

•covering his oflFense.

The same judge, in deciding tlie case of United States vs.

iurtis, 107 U. S. 671, 2^ L. Ed. 534, says -/l^^ut^-***^^ C&^^-u^kZ^ (Ui^.<l,

''That was an indictment for false swearing. It was based

upon an act of Congress which provides that if any person

shall swear or affirm falsely touching the expenditure of pub-

lic money, or in support of any claim against the I'nitea

States, he should, upon conviction, suffer as for willful, cor-

rupt perjury.''

Mr. Justice Brewer in deciding the last case certahily under-

stood that Bailey Avas not indicted for perjury.

The Court further says, page 219:

"This perjury (referring to the one in the Caha case''

was not merel}' a wrong against that tribunal, or a violation

of its rules and regulations ; the tribtmal and the contest only

furnished the opportunity and the occasion for the crime,

which was a crime defined in and denounced by the statute.'

The fact that Congress had frequently recognized these con-

tests by various acts constituted the land officers a proper tribunal

and the contest a case in which the laws of the United State-

HUthorize the administration of an oath, and consequently the

regulations having been adopted as laws of the United States

furnished the opportunity for a person to commit perjury within

the meaning of Section 5392.

The frequent recognition by^ act of Congress of the rules

providing for homestead contests before the Land Office officials
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made homestead contests a case in whicli laws of ilic l'nit<.(!

States authorized the achiiinistration of an oath.

And, further, the homesteader, in order to prevail in a con-

test, had to substantiate onl\- such matters and thing's as the law

re(|uired proof of in order to entitle him to a patent.

While in the case on trial proof was recpiired of matters not

reequired l)y statute to be pro\ed at all, and there has been no

reco^q'nition of the rei2:idations in (|uestion by an\- act of Congress.

.-\. compliance with a reg'ulation of the Land Dc])artment. it

being' a refT^rlation not recopi'nized by Congress, cannot furnish

an occasion and opportunity wherein one may violate Section

5392 by taking a willful false oath in a case where a hn^' of tlv'

United States authorizes an oath : only a law of the I'nited.

States authorizing an oath can furnish such an oi)i)ortunity and

occasion.

The Caha case is founded upon correct principles, and ,the

decisions would have been otherwise if contests in homesteatl

entries had not been recognized by acts of Congress.

Counsel for defendant cites one case, namely, that of Ralj^h

vs. United States, I*"ed. Re]).. \'ol. 9. p. (y.)2,, saying that it is an

instructive case.

It may be instructive, but not as indicating whrU the law is.

'i"hc judgi' in that case seems to hold that a head of a depart-

ment may make a rule i)rescribing that certain matters shall he

l)roved not rcfpiired b\ law. and direct before whom the oatii

shall be laki'U. and that a person swearing falsely concerning

matti'r would be guih\' of pi'rjnry. As is said in I'nited States

vs. .Manion, \'ol. 44, l'"cd. Kep.. p. Sol :
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" Perjury can only be assigned upon an oath authorizefl

by a law of the United States. Law, according to the most

familiar definition of that term, is a rule prescribed by the

supreme power of the United States. Now, the Commis-
sioner of the (leneral Land Ofifice is not the supreme power
of the United States. He does not create the laws of the

United States, and he cannot be endowed with power to do

so while the present constitution is upheld. He may exact

from all who transact business in his bureau and in the dis-

trict land offices compliance with the rules and regulations

which he is authorized to make, but he cannot prescribe a

rule which can have the force of a law of the United States,

and the violation of which can be punished as a felony."

See the case above cited for an exposition of Judge Hanford's

opinion.

Counsel also cited as an instructive case United States againsL

Hearing, Fed. Re])., \ ol. 26, p. 744. In this case Judge Deady

held that

:

"An applicant for the entry of land, under the homestead,

act, may make oath to the excusatory facts that authorize

him to verify the affidavit accompanying his application, be

fore the clerk of the county, as provided in Section 2294, Re-

vised Statutes ; and if such oath is willfully and knowingi}

false in any particular, the applicant is guilty of perjury."

The objection was made that this was not a case in which 1

law of the United States authorizes an oath to be administered.

( )n page 748, Judge Deady says

:

"On the whole, my conclusion is the Act of 1864, per-

mitting an applicant to make his affidavit for a homestead

entry in a certain contingency before a clerk by a necessar}

implication, requires such applicant, before he can avail him-

self of such privilege, to show by oath that such contingency

exists ; and that the clerk may, as incidental to his power t'»

take an affidavit, administer such oath."

The judge held, therefore, that by necessary implication a

law of the United States required the matter alleged to be false
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111 llii' iiidictiiK'ni lo l)c sworn to, ;uul llial llif law }^a\\*

tlu' ck'rk who adniiiiislcrcd llu' oaltli authority to achninister it.

I Icncc. ju(l<;c Dcady's linal conchisions arc correct, if tlic law

provided that the matter should be sworn to and authorized the

persou adniinisteriu^ the oath to administer it. The criticism

that we make of the ca.se is this: that the judi;"e seems to think

that whether this was so or not, that a rei^'ulation of the depart-

ment mio'ht lake the i)lace of the law. lie was unable t() find

any regulation of the kind indicated, and tlu' opinion is a ver\

unsatisfactory one.

The case is probably cited by defendant in error on acconn.v

of the reference Judj^e l)ead\- makes to the llailey case. The

jndiiie (|uotes the llaile}' case to this efi'ect, pag'e 7471

"In L'nited States vs. ISailey, 9 I'eters 238. it was held

that the Act of March ist, 1823 (3 St. 771 ). declaring "that

if any person shall swear or afifirm falsely touching the ex-

l)enditnre of public money, or in sup])ort of any claim against

the l'nited States, he shall be guilty of perjury," included, in

the language of the syllabus, 'an affidavit taken I^efore a state

magistrate, authorized to administer oaths, in pursuance of

the regulation or in conformit}' with a usage of the Treasnr\

Department, under' which the aflidavit would be admissible

evidence at the department in support of a claim against tin

L'nited States, and i)erjury may be assigned thereon."
""

Xo such statement can be fijund in the llaile}- case.

i low an\- person could read the r.aile\ case, misunderstand

it, and mis((uote in this wa\ , we fail to see. The case expressly

holds that no attempt is made to assign perjury, but to convict

of the statutory offense of false swearing. Xote the languagr

of the syllabus, first paragrai)h :

"Indictment for false swearing nndi'r the third section

of the .Act of ( ongress of .Mrach 3rd, 1823. which declare.^
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that 'any person who shall swear or affirm falsely touching

the expenditure of public money, or in support of any claim

against the United States, shall suffer as for willful and cor-

rupt perjury.'
"

The statute uses the word perjury to indicate the punishmen:

that shall be meted out for false swearing, but does not say that

the person shall be guilty of perjury who swears falsely. Fur-

ther on in the syllabus it is said

:

"The act of 1823 docs not create or punish the crime of

perjury, technically considered. But it creates a new and

"substantial (substantive) ofifense of false swearing and pun

ishes it in the same manner as perjury. The oath, therefore,

need not be administered in a judicial proceeding, or in a case

in which the state magistrate under the state laws had juris-

diction so as to make the false swearing perjury. It would be

sufficient that it might be lawfully administered by the magis-

trate and was not in violation of his official duty."

Again, to follow the language of the syllabus, it is said

:

"The language of the Act of 1823 should be construed

with reference to the usages of the Treasury Department.

The false swearing and false affirmation referred to in the

act ought to be construed to include all cases of swearing

and affirmation required by the practice of the department

in regard to the expenditure of public money, or in support

of any clainis against the United States. The language of

the act is sufficiently broad to include all such cases, and

there is no reason for excepting them from the words, as

they are within the policy of the act and the mischief to bo

remedied. The act does no more than to change a common

-

law offense into a statute offense."

As we have seen, it was a common-law offense to support a

claim against the government by false swearing, even though

the oath was administered beyond the seas, and even though

the one so falsely swearing did not commit perjury.

In perjury cases there are two questions. Is the case in
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i\ fiicli [hv pcTjiiry is alk'j^X'd tn Iia\r hccii coiiiiniltL-d a case I'tt

wliioh a law of llu- I'liitt'd States aiilhorizcs the adniinistratiDU

of a oath; and. second, was the (jatli achninistered before a com-

petent officer or tribunal? The statute itself does not prescribe

lu»w the coinpetencA' of the officer or tribunal is to lie determined.

That is, it does not say whether his conipeteiic\ niu>t he based

u])on a law of the I niled States or u\K)n somethinj:^ else; ))ut ir

dccidin.y; the other (piestion it is absolutely essential to know

whether the case in which the alleg'ed perjur\- was committed

IS a case in which a law of the I'nited States auth(jrizes the ad-

ministration of the (Kith.

We do not have access to the case of Tratlier vs. I'nited

States, A])peal Cases. District of Columbia. 82. cited In- defend-

ant in error on paj^e (i() of his brief, but we tmderstand that 'l

is governed by the rules announced /// h'r Kollock'. supra. \[

so, the law describes the ofTense and pro\ides a penalt}'.

The case of Ral])h against I'nited States has not been fol-

lowed by subse(|uent decisions, nor do we think the reasoning;

f)f judge Deady has been. .\(r autb(»rit\ is cited in the opinion

in support of the Ralph case, and judge Deadx in citing one au-

thority in support of his o])inion, ])erha])s the authorit\' from

which he derived his oi)iuion, shows he totall\- misimderstood the

authority cited.

\\\' again call the (^)url's attention to the case of Cnited

.States against I'.edgood. 40 I'\'d. 54. Defendant in this case wa^

charged with jjcrjury in final ])roof in lu'r pre-emi)tion entr\

.

The ])ro<if was ma<le agreeably to regidalions ])romulg'ated b\

ihr .St-erc'tary of thi- Interior. C'onunencing at the bottom o''

page 5H, the judge <leciding the case says:
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"Congress having- expressly declared wliat officers arc

authorized to take the affidavits and administer the oaths re-

quired by law in pre-emption entries, and having expressly

prescribed what statements or affidavit of the pre-emptionist

shall contain, neither the Commissioner nor the Secretary has

the legal authority to designate other officers before whom
such oaths may be taken, or to prescribe oaths to the exist-

ence of other facts than those required by statute. The law

makes the existence of certain facts and oath thereof the

only prerequisite to demanding a particular right, and oath

of other facts in connection therewith, however false, is not

perjury."

In the case on trial the law made the proof of certain facts

prerequisite to demanding a particular right. The Commis-

sioner of the General Land Office prescribed that other facts

must be proved as prerequisites to demandingthat right, and

luider the authorities no one could be convicted of swearing

faalsely to the other facts so prescribed by the Commissioner of

the General and Office.

On page 58 the judge rendering the opinion states the con-

tention being made by counsel for the United States in the fol-

lowing language

:

"But it is contended by the United States Attorney that,

if said Act of 1857 is repealed, the Commissioner of the Gen
eral Land Office has authority to designate by regulations

before or by what officers such an oath may be taken, and, I

understand, contends that the Commissioner is authorized to

designate the character of the oath and the matters to be

sworn to. Under the authorities already cited we have seen

that perjury canr.ot be assigned on any such oath."

We call the Court's attention to the cases cited in support of

this opinion and to the holding of the judge on page 56 that the

indictment was uncertain.

We cite L^nited States against Howard, '},'] Fed., p. 666. This
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was an indictnu'iit uiulor Section 53')2. and tin- (U-fcndant was

charyiMl with swcarinij; falsely in attempt to conmnite his home-

stead entrw The Court says on j^ai^e 668:

"The matter on which perjury is assifjned p^rew out of an

affidavit made hy the defendant on his aj^plicaticMi for a com-

mutation of his homestead entry under Section 2301. Re-

vised Statutes. The statements sworn to. and which are al-

k\5;ed to be false in the indictment, are not the statements

required or authorized by law to be made in the affidavit of

an ap]:)licant for a pre-eni])tion homestead or homestead com-

mutation entry.

"I'erjury cannot be predicated u])on tlieni. however false

the\' may be."

We think it is safe to concur in the opinion of Judge Han-

ford, as stated in rnited States vs. Manion, to the effect that

law is a rule prescribed by the supreme power in a nation; that

the Commissioner of the (ieneral Land Office is not the supreme

power of the United States, and that, while he may exact from

all who transact business l)efore him and in the district land

offices coni]:»liance with the rules and rei^ulations which he is au-

thorized to make, he cannot prescribe a rule which can have

the force of a law of the I'nited States, so that one, failing to

do the thinj^s 1)\- it commanded, or doing the things by it pre-

scribed, is guilty of a crime.

.\t least four of the District judges for the \inth Circuit

have made decisions of such a nature that it is certain the\' would

u])hold our contention to the elTi'ct that it is not perjury to tak'-

a wilfid false oath concerning ni:itters which are ri'(|uired to be

])roved at the time of tinal proof of a timber claim only by a regit

lation of the dei)artment. I'.ach of these judges is (jualified unde;

the law to sit in this Coiu't. and we submit their i>piuions are en-

titled to serious consideratii Ml.
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We now pass to the discussion of the question of whether ot

not the regulation providing for the proof of matters other than

those provided for by statute at the time of final proof is one that

It was proper for the Commissioner of the General Land Ofhcc

to make.

It will be observed that many of the cases cited by us con-

cede that the regulation, the subject of discussion m such cases,

was one proper to be made, and yet that such regulations, al-

though reasonable, and within the authority of the head of a

<lepartment to make, were not laws of the United States within

the meaning of that phrase as used in criminal statutes.

We further insist that the regulation now the subject of dis-

cussion is not only not a law of the United States, but that it is

not one the Commissioner of the General Land Office had a

right to make for any purpose.

A head of a department cannot by regulation add to the

statute.

See Morrill vs. Jones, io6 U. S. 466, 27 L. Ed. 267.

We insist that the case of Adams vs. Church, 193 V. S. 510,

is conclusive and controlling that a timber land applicant has a

perfect right to contract for the sale of the land 7i'hcn he gets n

patent, at any time after the filing of his original sworn state-

ment or application required by law, and therefore the attempt

of the Land Department to require him to swear at the time oj

Jiis final proof that he had not sold the land or contracted it

away betzveen the time of the application and the final proof wa-^

not a "regulation for the carrying out of the laze," but was in-

consistent with the law, and an attempt to usurp the functions
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of the leg^islature and the jiuliciary. and to add something to th(j

law. which Con«:^ress had luwr intended to. and (hcl not intend

to re(|uire.

L'p to the time of Adams vs. Church, it must Ije remembered,

there had been no occasion for the hie^hest court to pass direct'

\

upon the (|uestion as to whetlier a ])arty liad a ri^q-lit to contract

for the sale of the land before final certificate, either under the

timber culture, or timber and stone lej^islation. I'revious to thi>

decision, there had been an occasional dictum cjf the courts in re-

lation to the matter which might be construed one way or an-

other, according to the inclination of the parties, but this was the

first time that either of the laws had been autlioritatii'ely passeo

upon, and in that decision the Court held that as to the timber

culture act. it was ])crfectly lawful for the claimant to contract

away his land at any time after the original affidavit was filed

placing it upon the ground that,

"Had Congress intended a different result to folloic from

the alienation in good faith, it would hair so declared in tlie

law. To sustain the contentions of defendant in error would

be to incorporate by judicial decision positively against the

alienation of an interest in land not found in the statute or

required by tin- ])<)licy of the law u])iin the sul)iect."

And distinguishing the timber culture from the homestead

])roof on the grf)un(l that the law re(|uires in the homestead case

an affidavit, at the time of the final proof, "that no i)art of sucii

land had been alienated except as i)r()vide<l. etc.," and that nc

such requirement was involved in the limber culture act.
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So that unless the two laws can be successfully distinguished,

the Adams-Church case is entirely conclusive upon this point.

Can they be distinguished f A labored but ingenious attempt

to make such a distinction is presented in the brief of the learned

attorneys for the government. Init we must submit that there is

absolutely no distinction between the two acts in this respec^.

Each of the laws requires the person applying for the land, at

the time of his application to make an affidavit that he makes the

application "in good faith, and not for the purpose of specula-

tion, or directly or indirectly for the uses or benefit of any person

or persons whomsoever," and in the timber culture act that "tliey

intend to hold and cultivate the land, and to fully comply with

the provisions of said act." and neither of the acts require any

affidai'it of non-alienation, express or implied, at the time of Unal

proof. The onlv requirements of the timber culture act at the

time of final proof being that the applicant shall

"Prove by two credible witnesses that he. or she, or they,

have planted for not less than eight years, have cultivated

and protected such trees as aforesaid."

And the timber and stone act requiring only that the appli-

cant shall furnish to the Register of the Land Office satisfactory

evidence

"That satisfactory notice of the application presented to

the Register as aforesaid was duly published in a newspaper

as herein required. Secondly, that the land is of the charac-

ter contemplated in this act, unoccupied and without improve-

ments other than those excepted, either mining or agricul-

ture, and that it apparently contains no valuable deposits of

coal, silver cinnabar or coal."



-72-

This is tlu' i"i Mitiik'tc i\'((iiircnu-iit of tlu' l;i\\ at {hv time of

niakins^ liiial iJiool. 'riuTi- is no tion-alic-ualii >n clause wliatt'vcr.

and no affiflavit rrcfuirt'd that llu- i)arty has not coiitractf<I th^-

land a\\a\ since tln' making' of his a])i)hfation.

Apply to this the lanj;ua<4e of the Supn-nu- ("(furt in thr

Adams-Church case:

"The [)olic\' of the f^o'veriniienl hi rajuirc such an ciffi-

dai'if when it intends to make it a condition precedent to the

p^rantin^ of title was indicated in the homestead act. and could

rea<lilv have heeii ])ursued hy a similar provision in the tim-

IxT culture act if it was intended to extend the i)rinciple to"

that statute. The final proof under the latter act has in view

sworn testimony that the numher of trees re(|uii"e(.l has beern

planted, etc."

And ag'ain :

"Had Coiii:;rcss intended such a result to follow from fhr

alienation of an interest after entry in t:;ood faith, it would

have so declared in the /(;?i'."

When we rememl)er thai there is no re(|uirenK'nl lor an'

proof of non-alienation whatever at the time of final i)roof in

the one case or in the other, nor an\' showini.; recpiired al thai

time that tlie ])art\ still desired the land for his own exclusive

use and henetit. is it not clear that there can absolutely be iv>

distinction between the two.-'

It is contended that there is somethiujL;' distinctixe in this re-

fi^ard in the policii's of the act, but we subnnt that this is not the

case.
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There is. indeed, far more, tending to show a disposition on

the part of Congress to Hmit the power of the appHcant to deal

with the land before final proof, and far more of a disposition

to make the gift a personal one in the timber culture act than in

the timber and stone act.

In the timber and stone act there is nothing whatever to show

that Congress desired to limit the power of the claimant in trans-

ferring his right after the original application : and. indeed, as

we shall presently see, there would be but little reason for suc'.i

limitation.

In the timber culture act, on the contrary, there are manv

provisions which might be construed as suggesting an intention

to make such a limitation.

In both cases the law provides that no person shall make mor.-

than one entry of one-quarter section under the act. (See Sec-

tion I of timber culture act. Section i, timber and stone act.)

So that in this respect the acts are exactly on a parity, the-

right of acquirement being limited in each case in exactly the

same way.

But the timber culture act requires "the party making an

entry to break five acres the first year and five acres the second

year, etc.
;" and it also contains a provision "that no final cer-

tificate shall be given, or patent issued, for the land so entered

until the expiration of eight years from the date of such entry,

etc." Again, Section 3 of that act provides "that if at any time

after the filing of such affidavit, and prior to issue of patent, for

said land, the claimant shall fail to comply with any of the pro-

visions of this act, then in that event such land shall be subject

to entry under the homestead knvs, etc. ;" and Section 4 pro-
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n'cles "tliat no laiicf .-ic(|uiro(l under tin- ])rovisions of this ac

shall in any event l)ec(inie liahle to the satisfaction of any dehi

or dchts contracted prior to the issuinj^ of tlx' final certificatr

therefor."

Now, it is submitted that these provisions are strongfly sutj-

j^festive that it was the intention of Cong^rcss to keep a timbe:

culture claim in tlie hands of the oric;-inal applicant uj) Xu the tinv.-

of issuing;" the final certificate, which coadd only Ix^ at the end

of the ei^ht \cars.

And the fact that the Su])renu' Court refused U) so ccmstrui,'

it, or to limit the power of the applicant to contract awa\- hi^

right in the face of these strong provisioi^s, shows how reluctant

that high court is to create any limitation by judicial construc-

tion, or to ai)ply such supposed limitation, a single day bcyomf

(he time actually fixed by Con^^ress: and it also shows how

plainly and clearly Coiti^ress must express its iute)itioii before

the courts will give effect to such a hmitatioii.

There are no stTch limiting ]jrovisions after the tiliui;; of tlw

orii^iiuil applieatiou in the timber and stone act; no i)rovision for

any non-alienation clause at the time of final ]>roof. Xothin.^

whatever to limit the right of a claimant or to show that it wa'^

(he intention of Congress that his right to deal with the land, in

so far as his claim went, was limited in any manner or mad-.-

personal to him at any time after his first filing.

fn tins act, as in the timber culture act, Congress saw fit to

provide explicitly just what the claimant should prove at the time

of his final proof, and tlu're is not a word about ni)u-alieiuitio!'

whatever—nothing expressed, and absolutely nothing troni
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-which any such intention could be implied ; and if it is put there,

it must be put there, we submit, by judicial leg^islation absolutel}

independent of any act of Congress.

There is much said in the brief of the learned attorneys for

the defendant in error about the use of the word "entry" and

the word "purchase," and an able argument is made to show that

it was the intention of Congress that the land should be sold to

the original claimant, and that he does not get a vested interest

and is not entitled to a patent until he has made his final proof.

But we submit that all this is immaterial : it is ingenious, may-

hap, but nothing more.

We do not contend that the sale to the claimant was com-

pleted until he had made final proof and paid his money. Neither

do we contend that the government was bound to, or even could

under the law, permit some other person than the claimant to

complete the purchase of the original applicant and take patent

directly to himself for the land. It is not necessar}- for our case

to so contend. Neither could the purchaser from the original

claimant get the patent in that wa}^ under the timber ciilfitrc law,

construed by the Supreme Court in the 193 C S., because in

both cas-es flic sale inusf be made and the patent issued to the

original applicant. This is ])erfectly clear as to the timber cul-

ture law from the very terms of that law, which we have already

cpioted, and which requires the patent to be issued to the claim-

ant ; and yet the Court says in the Adams case, *'that there was

nothing inconsistent with the law, because he had 'agreed to con-

vey an interest /o be conveyed' after patent issued."
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In hotli cases it is perfectly clear that the claimant must him

self comply with the law, and that the final receipt and patent

must be issued to him. It cannot in any case be issued to anyone

else. The question is not whether the government can be com-

])elled to patent the land to someone else than the purchaser, bui

whether there is anythin_<^ unlawful in the iiiakins^" a contract to

co)n'cy after the ap])licant does i^et patent, and at what time it

becomes lawful for him to do so.

It is idle to discuss the question of when, under either act.

an applicant ^ets a vested interest in the land, as that is obviously

collateral to the real question. There can l)e no fiuestion l)ut

what each party gets some kind of an interest from the time ci

his orig^inal application. It is absurd to suppose that the gov-

ernment would ])ermit. or that it could justly permit, some othe''

person to file on the land after the timber aj^plicant ( if his filin.f;

was valid) had filed upon the land and ])aid the filing fees to

the land officials and proceeded to the expenses of publishini!;

the notice, etc., even before final proof. In either case, if he fails

to comply with th law he loses the land and it becomes at once

subject to other claims. ( This is by the express provisions of

the timber culture act.) /;; neither case is the final receipt to

be iiiven until the conditions on the part of the applicant ha-t'c

been entirely complied leith.

Even if Congress can take the land awa\- from a valid appli

cant under either act. that will not affect the (juestion. (."li

course, in such an event the purchaser before final certificate

would get nothing by his purchase. .Xnd. of course, in eithet

event if the claimant did not comply a'///; the hue the purchase-

would get nothing. I'.ut that would not niaki- tlu' transaction

\i)ila7eful. an\- more than any ])urchase betwet'U private individ
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\ials would be nnlawful, because the title to the article purchased

Avas contingent and might ultimately fail.

But it is said that the provisions of the timber culture act

are "intended to benefit the government and the public generally

as much as the applicant " and there is an attempt to show that

this is not true of a purchase under the timber and stone act.

But we submit that this distinction is absolutely without founda

tion. Who can say that the government, or the public through

the government, is less benefited by the receipt of the $400 in

cash than it is by the growing of forty acres of timber on a

man's own private land?

Indeed, in the latter case the benefit to the government or to

the public is very remote. The land upon which the timber

grows is absolutely that of the claimant ; the government has no

interest whatever in the timber. The government cannot take

from it even so much as a match or a toothpick, and unless it

happens to be along some public road the traveler or any member

of the public has no right to even lay his head in the shadow of

R tree. The only benefit to the government or public is the re-

mote and perhaps fanciful one of beautifying and developing

the country. Who can say, at any rate, that this is, or has been,

xif more benefit to the public or to the government than the vast

sums received from the sale of timber lands at the rate of $400

for each quarter section?

Besides the buying of this timber land and the ultimate con

version of its products into lumber, and ultimately into fences,

barns and homes, in city- and country, is, itself, a developmeni

of the country. At any rate, as great as any that has been re-



—78—

ccivod or could ho expected from the t^rowlh of isolated j^rovcs

upon prairie lands.

It is said that the price of $2.50 jier acre is hut a stiiaM i^art

of the value of timber lands. Even if it were, it would not he

material upon the question involved. But it was not a "small

part" of the value of these timber lands at the time the timbe'

hi lid act ivas passed.

On the contrary, it was probabl\' the ///// vaUte at that time.

in nearly all localities, and for years and years and years the

timber remained untouched at that price j)er acre, until the sub-

sequent development of the country, the buildinsj^ of railroads,

etc.. broup^ht the different sections of the country closer together

and nndtiiilied the value of these lands. The act should be con-

strued with reference to the conditions at the time it ])assed. and

not with reference to present values.

It is said that "it is inconceivable that Cong^ress intended to

permit a ])erson to sell his privileg'e to purchase before he had

acquired any vested interest in the land." We are not contend-

ing^ that he had a ri,c:hl to sell his pri7-ilei^e. He probably could

not do that, as we have seen. undtT the timber culture act. or

imder the timber and stone act. because in butb acts the final

certificate and ])atcnt must run to liiiii : but it is not "inconceiv-

able" that C'oiif^ress should intend, under either act. to leavi' him

to contract as he jileasefl in relation to the sithseiiiieiit disposal

of the land. The purchaser in both cases, of course, takinfj hi>

chances of the title beinj^ perfected according^ to law.
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Why is this particular sixty days between the original fihn.Q

and the final proof to be deemed so inconceivably precious and

important? Why is it entirely "conceivable" that Congress in-

tended that he should have full power to dispose of the land ii'

he saw fit the moment that he made final proof, and inconceiv-

able that it so intended after he had filcdf And why is thai

sixty days any more important than any other period of time as

a supposed check upon fraud? If Congress wanted to limit the

disposal of the property and keep it in the hands of the first

purchaser, why should it not make a five-year limit, as in the

homestead law, or a one-year limit, or a six-months" limit? And

why did it not have a right to make the limit ivherci'er it sai^' fit:'

It did Jiavc that right, and one limit will be as reasonable

as the other. Congress, we submit, had the perfect right to fix

the time up to which a party must not contract for the subsequeni;

sale of his right. The limit was perfectly arbitrary, and ono

was as reasonable as another; or at least different minds might

differ as to which was the more reasonable. And Congress did

fix that time by requiring an affidavit to that effect at the time

of the original application, and at no other time.

It was evidently not the intention of Congress, as construed

by the Supreme Court, to hold these timber lands indefinitelv in

first hands. Indeed, such a provision would have entirelv de-

feated the purpose of the act, which was, no doubt, the develop-

ment of the country, because no one man, with a single i6(j

acres of land, could construct sawmills, build roads and make

the products of the timber available. Therefore, the govern-



—80—

mcnt, while jj^ivinj,'- the iiulividiutl tiic benefit of the purchase ut

the first instance, would not see fit to limit very closely the rij^^hr

t>f the claimant to contract in relation Uf tlie land, but woul<[

limit it only so that the orijj^inal filing must lu; in the a|q)licant"^

own behalf. When the filin<j;^ had once btvn made iti ^ood faith

by the original applicdnt. with the- intention of getting^ the profit

to himself, it macTe little difference to the goveninietit whether

he contracted the land to a purchaser at once, or sixty days after

wards, provided he compUed witli the law and |)aid tlw govern

ment for the land.

It nnist be remembered in construing this law that it passer

Congress at a time when there was no other way for cor])oration->

(')i individuals, engaged in the manufacture of lumber, to obtaiir

limber from the govennncnit. except front the repurchase of

limber land claims taken under this law.

There was then no "'reserve" system. an(f no i)rovisi(ni Un'

iW sale of govermueru timlier.

It nuist then have been the e\'i)ec(ation, and it was i)robai)l\

(be inteiiliiin. of COngress that many of ibcse claims would pas>.

s])eedily into the bands of companies engaged in llie sawmillin^.

f)usiness. Dtherwis-. the countr}. ccmld not be developed, or

(owns, villages and cities built.

We subnul. then, that there i.s al)si>lute(y no [)rincipK' of pub-

lic policv—tiothing in the general ])olicy of the laws, and cer-

tainh nothing in the language of the acts themselves— upo't

which ;in\ distinction can be niadi- between the "Timber ami
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Stone Act" and the "Timber Culture Act,"' as construed in

Adams vs. Church, and that case, with the principles announced

therein and the reasoning stated for the decision, is absolutely

conclusive that the limit upon a man's authority to contract in

relation to his timber claim, as he would in relation to other prop

erty, does not extend beyond the time when the non-alienation

affidavit, required by Congress, is to be made and filed, and that

after that he has a perfect right to contract in relation to the

land as he sees fit, subject, of course, to the qualification which

exists in both of these acts : that if he does not comply with the

law and obtain title from the government, the party to whom he

contracted gets nothing.

There is nothing whatever in the provision that the land shall

not be sold to any one person or association of persons in quan-

tities exceeding i6o acres. Exactly the same intention is clearly

expressed in the timber culture law. construed in Adams vs.

Church. In both cases the sale was limited to i6o acres to each

person. In neither case could that sale be said to be complete

until the purchase price, in money or services, had been paid

and the patent issued. And in both cases, as we have seen, the

patent must ultimately issue to the claimant to whom alone the

land is sold by the government. But it does not follow in either

case that because the land can only be "sold" to individuals, that,

therefore, the individual cannot contract in relation to the sub-

sequent disposal of it until the sale is complete. In both cases

it clearly requires something else than the mere limitation upon

the amount to be purchased by one individual to narrow his right

to contract in relation to the disposal of that one purchase.

This limitation is expressed in the homestead act by the affi-
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rlavit (if lum-alicnation al the- time- of fliml praof. and it is ex-

pressed in tlic tinilHT and stone act. and in tlic timber cviltun-

act. by rcfiuirinj^ a like affidavit at the time <>( the oris^inal filin;^.

It is said, in the brief of defiTidant in error, that

"The law contemplates, however, that every i)erson Xi'/fr

has sufficient means with which to purchase i6o acres or

timber land, * * * * or icho is able to borrow money
7K'ith which to make such purchase, will be able to retain thr

ownership thereof until he has been offered and received ai

least the then market price of that land, etc."

If this means ainthinj^, it means that the law was intende<i

not for the poorer classes who need the bounty of the govern-

ment most, but onl\- for those with credit or means. IjUt we sec

no reason for such distinction or construction, and no reason

to sui)])ose that Congress did not ii^tend that any person, how-

ever poor, who might find a desirable piece of timber land lyinj;

open, might not file upon the same for his own benefit, as re-

(juired by law. and afterwards be i)ermittcd to make any arrange

ment he coidd compass b\ which he could get the necessar^

fuhds to make his final proof. .\nd we see no reason to sui)posi'

that Congress, while intending to allow free disposal of land.

when once taken, should put the limit of that free disposal, at

such a time, as would allow the man of means to complete the

purcha.se and immediately do with the land as he saw fit, and

at the same time to put the limit so far back that his ecjuall^

h.mest neighbor, who wanted the land for the same piu-pose.

but was unfortunate enough to have no mvans or credit at all.

could not have the benefit of any timber purchase whatever.

We think it more consonant with the spirit wiiich our gov-
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tmment has always manifested to suppose that tlie law Avas in-

tended for the special benefit of the very poor, at least as much

as for any other class ; and probably this was the reason why

Congress placed the limit at the filing, and not at the final proof,

and after the money had actually been paid. So that even a

very poor man, if he actually wanted to file upon the land for hi-;

own benefit, might have a free hand in arranging about the

disposal of it after he had filed, so as to get the money with

which to complete his purchase, and thereby derive his share

of the benefitts from the bounty of the government, which he

could not for lack of means otherwise possibly^ derive.

Much is claimed in the brief of the learned attorneys for the

government from the case of Budd vs. United States : and there

are some intimations in that opinion which, were it not for the

subsequent case of Adams vs. Oiurch, might seem to support

their contentions.

But it must be remembered that this question was in no way

presented or involved i nthe Budd case, and there is no rule,

perhaps, of more frequent application than the one which limits

the effect of a deci'sion of a court to matters /'/^t'o/ttJ in the case

under consideration.

In the Budd case, then, there was no qitesfion whatever as

to the effect of an agreement made betzeeen the time of tiling

and the time of final proof. In that case the land in (luestioi-.

was conveyed after tinal proof, and there was no contention that.

there was a contract to convey between the time of filing and
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tlio tinu' of niakinjT^ final proof. Tlu'iffort'. llu- cfTect of sucli

an aj^rccment was not before the Coiut. It was nc^t presented,

probably, by the arijument of counsel, and it ])robably (since it

was not involved in the case) received no careful attention ai

the hands of the Court. If the Court assumed, as is contended,

that a part}' cciuld not contract in relation to his claim after filin.g;.

and before final ])roof, it was not a deliberate decision of the

Court upon that ])oint, and presumably was not intended so to

be, because, as we have seen, that question was in no way in-

volved, and the Court was not required to ,c;^ive it any careful

attention, because the question then beiui]^ ])resented was, not

whether a contract before final proof would make the claim un-

lawful, but whether a contract made after such final ])r()of woul 1

have that efifect.

And the Court finding- that the contract there in (|uestion

was not invalid, it became unnecessar\ ti> incpiire as to what

W(juld have been the effect of a contract made between the

date of filins^ and the date of final ])r()of. We submit, therefore,

that if there is any language in that ()])inion sui)porting the posi-

tion of the govermucnt, in this case it must be held to be the

mere expression of the individual views of the learned judg',

who wrote the o])inion u])on a (|uestion not involved, and. there

fore, not based uj^in argument or a careful investigation.

If this were otherwise, the case could not have cscaf>r(i ilw

itlciitioii of the i'onrt in the sul)se(iuent case of Adams vs.

CluuTh. which, as we have ;ilreail\ shown, is entirt'ly incon-

sistent with the construction of the I'.udd case now conti-ndec.

for b\ the learned attnrne\ for the govt'rnment, and which wouM



-85—

necessarily overrule the former case, if that was intended as a

decision, upon the question here involved.

REPLY TO SUPPLEMENTAL BRIEF OF DEFENDANT
IN ERROR.

GOVERNMENT'S CLAIM THAT ERRORS IN EVI-

DENCE SHOULD NOT BE CONSIDERED BECAUSE

(as is alleged) THE PAGES OF THE RECORD ARE

NOT REFERRED TO IN THE ORIGINAL BRIEF OF

THE PLAINTIFFS IN ERROR.

To show how little foundation there is for this contention, it

is only necessary to ask the Court to examine the copies of the

briefs prepared for the use of the judges. It will be found that

the pages of the record relied upon are carefully ])ointe(l out.

It is true that this was not done at the time these briefs were

originally served and filed, as required by the rules, because this

was a physical impossibility under the circumstances of the case.

At the time the case was set down for hearing the record

had not been printed, and it had not been printed at the time

when the limit of time allowed by the rules for plaintiffs in error

to file their brief expired.
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It was utterly impossible, therefore, for the plaintiffs in error

to file their brief within the time fixed 1)\ tlu- rules of the Court,

and at the same time point out therein the ])aj4\s of the ])rinted

record, because the record had not yet been printed and the pages

were imknown.

It will also be remembered that, in view of these facts, the

plaintiffs in error appeared before this Court at its term in Port-

land and asked for an extension of time in which to file their

briefs, both because of the impossibility of com])lying technicalh

with the rule, and also because they had ncjt sufficient time to

properly prei)are their brief.

This application was resisted on the jiart of the District

Attorney and denied by the Court.

One of the grounds urged by the District Attorney againt.i

this extension, as the Court will remember, was that the page.^

of the record could be left blank and the copies filed with the

Court, could be filled in after the record was completed. This

was actually done, and the copies of the brief in the hands of the

Court will show the pages fully filled in, so that the Court will

not be under the necessity of wading through the whole record,

as suggested in the suj^plemental brief.

The only thing, therefore, that could be urged in this behalf

by the government is that this paging was not done technically

within the time fixed hy the rules of the Court: and we subni't

to the Court that the li-arned attorneys for the go\ernment are

not in a very graci-fid ])osition to raisi' this ([uestion. in view of

ihe fact that ///(•/;• hrief Tea.v not filed leithiu the rules at all.
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In the first place, their brief was not filed within three days

before the case was called for hearing, as required by the rules.

Then, after the time had expired, they applied to the Court for

twenty days' extension of time after the hearing. This was

allowed, and then, afterwards, two other extensions were taken,

extending the time until ; and even then no

brief was filed within either of these orders, nor was any fileil

or served until about the 9th day of January, 1907, when a brief

was filed purporting to be a complete brief, and not until about

the 19th day of January was the last volume or su])plemental brief

filed and served.

We think, therefore, that in view of these facts, the attor-

neys for the government are not in a position to raise so narrow

a technical question. The filling in of the pages referred to in

the record was a physical impossibility at the time of the orig-

inal filing of the briefs of the plaintiffs in error ; and if we might

be permitted to say it, it seems to us to show the desperate con-

dition of the case of the attorneys for the government in their

own estimation, when they are seeking to foreclose the plaintiffs

from a hearing thereon, upon grounds so narrow in themselves

and resting upon so slight a foundation.

EXCEPTIONS TO THE EVIDENCE FULLY SAVED. .

Another attempt to prevent the Court from passing upon the

question of whether or not the defendants in the Court below
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ucrc in'id in acoonlaiux' with tlu' rules of law. u[)i>ii i)iircf\'

technical s^rouiuls. is based upon the claim that their ohjectiofi-i

were not sufficiently formal.

in order to sustain this narrow f>ositioii. the i,n)vertmieni

passes over the statoiiciits of the cxccf^timis ilwinscli'cs. which

were intended to and did state the objections. rulinjLr of the Court,

and excei^tion, as re(|uired by the rules of this Court and the

[)ractice at common law : and bases their objection u[)on wh;i.t

purports to be a mere detailed statement of the tcsfiiiioiiy of tlw

witness in (|uestion, which does not purport to <Iisclose the de-

tails of the ndings and exceptions.

llie statement of each particidar exception relied uj)oii did

not "cree])" into the record. It was placed tlure openly and

above board, and under such circumstances that there could bt'

no mistake; and it was ])laced there because it was the truth

and the faet. at a time when the whole matter was fresh in tlu-

recollection of the attcjrneys and the Court. The f)r(»i)osed Hill

of J^xceptions was fully presented to the attorneys for the ii'ov-

ernment in Court below, as is shown by the record, and they

were yiven ever\ opportunity to correct any errors if there were

anv.

The statement of these objections ami exceptions ot the dit

ferent witnes.ses are as follows:

( >f the witness l'\'uerhelm :

"Q. X'ow. at the time you tik'd this paper— sij^ned it

—
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what was your intention as to what you were going to do with

the land when you got title to it?" To ivhich the defendants ob-

jected as incouipetent and inunafcrial, and not in aiiy ivay bind-

ing upon the defendants, but the objection was overruled, to

zvhich ruling the defendants excepted, and the witness an-

swiered : "Well. I thought it should go to Gesner," and there-

upon the final proof papers of said witness were offered ami

admitted in evidence over the objection of the defendants, as in

similar cases hereinbefore referred to. Said witness was also

asked by the government the following question : "What was
your understanding when you left Gesner and when you filed

on a claim as to whether you had promised that you would let

him have it when you got the title ?"

"A. Well, there was no real promising."

"Q. You didn't say that?"

"A. No. sir."

"Q. But what was your understanding as to what he be

lieved, and what do you believe?" To zvhich the defendants ob-

jected as incompetent and inunaterial, calling for a conclusion

of the zi'itness, and not binding upon the defendants; but the ob-

jection was overruled, and the defendants excepted and their

exception zvas allozved, and the witness answered: "1 believed

nothing else, but I went in to file on the claim." Thereafter the

witness was asked the question : "At the time you filed, did yon

intend to let Dr. (jesner have the land when you got the title

—

at the time vou were signing that i)aper—filing?" To zvhicJ:

the defendants objected as incompetent and immaterial, calliir.^

for a conclusion of the zvitness, and not binding upon the defend-

ants: but the objection was overruled, and the defendants ex-

cepted, whereupon the witness answered. "T guess T though"

so."

See printed record, pages 515 and 516.

As to the witness Calavan, they were as follows

:

Whereupon the witness was asked : "Q. What was your

understanding at the time as to what the terms were upon which

vou were taking it up?" To zvhich the defendants and each of

them separately objected as calling for a conclusion of the zvit-
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ncss and iiiioiiif'i'fi'iil. and not hi)idin_L:, upon said dcj cndan(.<

in any way: but tlic objection was overruled by the Court. /"

which nilini^ each defendant that and there excepted, and tlu-

witness answered: "Why. 1 iinderst<»o(l thai 1 was to receivi-

$50c:) for the same when patent issued."' And thereafter thv-

t'urtlier (|ucstion was asked of the said witness: "Q. .\nd was
it your intention at the time you were making that fiHnj>; to con-

vey it for the $500 as soon as you did tret patent, or what wax

your intention in res])cct to it?" To zchich each of the defend-

ants then and there objected, upon the ^^round that it called fo^'

p conclusion of the :\.'itness and was incompetent, and not bind-

in i:^ on said defendant in an\- way; and thereupon the objection

as to each defendant was overruled, and each defendant then

and there excepted to the rulino^. and the witness answered

:

"My intention was to convey it to them when I ^-ot patent."

See printed record, pages 351 and 352.

So the record as to the witness Crain :

"O. W hat was your understandings as to whether you had

promised to do that or not?" To this defendants objected and

file Court ruled that he )ni<!;ht state his belief, to which ruli]i_t^

l/ie defendants then and there e.veepfed. and their exception xi't/A"

alhrwcd, and the (|uestion was then asked: "Well, what did you

believe?" To which the defendants objected as iticonipetent and

i)n material, and not hind in i:^ in any way upon the defendants : bv.i

the objection was overruled, and the defendants excepted, and

their exce])tion was allowed. whereui)on the witness answered :

"Well. I would have felt that way if I had went ahead and

proved up on the land, and they had furnished me the money to

do it with." Whereui)()n the witness was asked the following,

(luestion : "What was your understandinj^j of it?" To which th<f

defendants objected, beinj^ a leading- (|uestion and calling fo.'

the imderstanding of the witness: but the objection was over-

ruled, and the defen<lants excepted, and their exception wa>^

allowed. whereu])on said witness answered: "\'es. sir."

See printed record, pages 3SS and 3S(k
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And as to the witness Hudson:

"Q. What was your intention as to what you would do with

the land at the time you signed that?" To which the defendants

<ibjected as incompetent and ininiatcrial, and in no ivay binding

upon the defendants; but the objection was overruled, and th::

defendants excepted, and their exception zvas alloived. . Where-

upon the witness answered : "A. Well, I was going to sell it.

of course, if I could ; I took it up for speculation." "O. Sell

it to whom?" "A. Well, I was going to sell it to the highest

bidder. I was calculating to make a thousand dollars out of ii

Q- What did you understand at that particular time as tc

whether you had agreed to sell it to Gesner or not?" Mr. Ben-

nett
—"We object to that, your honor." Objection overruled.

Defendants except. "A. Well, now, I don't know : it was kind

of an agreement—a verbal one, though."

This is the record in the case, signed and sealed by the Court,

and it is as useless, as it is without foundation, for the defend-

ant in error to attempt to claim that these prominent statements

in the proper place in the very body of the Rill of Exceptions

-'crept" into the record, or got there by any subterfuge or b}

any underhand way.

And since the defendants in error have seen fit to set up the

claim that the record is not correct, and to go outside thereof,

it is proper, perhaps, for us to state the facts as to the real man

uer in which the Bill of Exceptions was prepared.

As originally presented, the Bill of Exceptions was compara-

tively short, the plaintiff in error seeking to limit the exorbitanc

expenses of making up the transcript and printing the record

(in this case these expenses have amounted to about $2,500),

and for this purpose the bill was presented in the manner which
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has Ik'cii so often approved by this Loiirt, by sim])ly statinji: tht

objection, ruling- and exception, and en(nii,di of the preceeding

facts so that tlic Court nii,<;lit understand huw ilu' (|uestion arose.

The i)roposeil liill of Exceptions, therefore, contained no;hinr

except tlie brief general statement and the preHniinar\- matter,

now appearing in the record as to each of these witnesses, and

the portion of which, bearing upon the jiarticular (|uestion, has

just been quoted in each case.

It will be seen, therefore, that the manner of stating these

objections and exceptions was very prominent, and constituted,

indeed, almost the whole of the Bill of Exceptions as originally

presented, and ci'cryfhiuij; there was in the prof^oscd Bill of Ex-

ceptions in rclatioi to flic qiicstioiis im-olvcd. jieing so often

repeated and in so iirominent a form, it could not ])ossibly hav'^

escaped the observation of the learned attornevs for the govern-

ment.

When the matter came u]) for hearing before tlie Court the

proposed bill was objected to, not because these excei)tions ha'i

not been taken as a matter of fact (which they had been in every

instance), or because they were not properly stated, l)ut becausv

it was thought and urged that there was not sufficient e.vphina-

fioii of the 7i.'ay in ichich the iiuestions arose. And the Court in-

timated that where the objection and exce])tion were taken t<

any part <if the evidence of a witness, llu' whole of the evidence

of that witness, both direct and cross-examination, should be in

serted as throwing light u])on the (|uestions involvecl. And there

[t])on the plaintiffs in error was re(|nired to .-nxl did amend their
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V>\\\ of Exceptions by adding to the statement previously made

the full testimony of such witness, and this was done as it now

appears in the record.

In doing this a transcript, which had been prepared by a re-

porter, was followed for convenience in copying, and more or

less of the rulings and exceptions and discussion back and forth

were presented therewith. This transcript, however, does wjx

purport to present in detail all of the discussions or rulings of

the Court, and was not iiitended so to do, but simply the e7'idei]C.'

of the witness.

xA.s matter of fact, in order to expedite the trial, and some-

times at the suggestion of the counsel and sometimes at the sug-

jTI'estion of the Court, the objections and exceptions were not al-

ways repeated as to each particular question ; but when a question

of any kind first came up a full objection Avould be made, a ruling

taken and exception allowed, and then an imderstanding was

had with the Court that the same objection, ruling and exception

should go to every similar question through the case, without r?

]:>eating it in extenso each time, and that when the record was

made up the objections and exceptions so taken should appear

therein. In making out the transcript, the reporter ( who. bv

the way. was not the official reporter, but one employed by de-

fendants) sometimes transcribed these colloquies between the

Court and counsel in full, sometimes partially, and sometimes

not at all.

At the time the bill of exceptions was settled, the matter was

fresh in the minds of the Court and counsel. The Court knew

that these exceptions were all fully taken. Indeed, the Court was

sometimes impatient because counsel for the defendants, fear-
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iiig that there mij^ht be some misunderstanding, and to avoid an\-

possibiHty of it. would repeat objections, as the Court thought,

unnecessarily.

W'e do not understand that there is any particular form of

words in which objections or excejJtions nuist be stated. It ••.

enough if the Court understand that an objection was intended,

and the grounds thereof, however that intention may be conveyed

to the Court.

Tlnciiii^ 7X Clifford. 136 Mass. 482.

Lcyland vs. Piiii^rcc, 134 Mass. 370.

So. when an objection has been once full\- made and brought

to the understanding of the Court as to a certain class of testi

mony. it is not necessary to delay the trial and anno\- the court

by repeating the objection in all its details ever\ lime a similar

question is asked. On the contrary, it is perfectly i:»roi)cr to hav

an understanding with the Court that the objection and exce])-

lion, once taken, shall go to all similar testimony, and that the

exce])tion shall be formally extended in the bill when settled.

This has always been the jjraclice. we think, in all the Courts.

and it saves exj^ense and delay in the trial of the case, and un-

seemlv interru])tioii ;ind annoyance to both Court and counsel.

That these exce])tions were t.'d<en in some form is conclusive
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from the statements in the Bill of Exceptions, to which we have

already referred.

The Court knew perfectly well that it was the intention of

the defendants to object and except to all these rulings, and as-

sented to the manner in which the objections were taken.

To have refused to state these exceptions upon the g-round

that they were not formally taken and renewed to each question,

after giving counsel to understand that they might be taken in

that way, would have been an injustice which could never be ex-

pected of any Court.

That it is perfectly proper to take exceptions in this way is

sustained by an overwhelming line of authorities.

Graves z's. People, i8 Cal. 170, ;^2 Pac. 66.

Gilpin z's. Gilpin, 12 Col. 504, 21 Pac. 612.

Sfei'ensoii z's. JValtniaii, 81 Mich. 200, 45 N. W. 825.

Pfeil Z'S. Kemper, 3 Wis. 287.

Sharon z's. Sharon, 79 Cal. 633, 22 Pac. 26.

IVolf Z'S. Smith, 36 Iowa 454.

Dilliber vs. Home Life Insurance Go., 69 N. Y. 260.

Carlson vs. Walderson, 147 N. Y. 652.

In Leyland vs. Pingree, supra. Chief Justice Morton, deliver-

ing the opinion of the Court, says

:

"The form in which exceptions are saved is of no conse-

quence. If expressly saved, of course they must be allowed.
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// 7'(TV often happens in trials that counsel and the jndi^e un-

derstand that the purpose of the counsel is to save exception ;.

althoui^h not allej^ed in express lan_i^uai^c. Whatever form
may l)e used, if the cnuiisel and the jiidj^e both understand

that exceptions are saved, the judt^e may. and should, allow

such exceptions under the rule."

And in 'i'hwinj^ vs. Clifford, supra, the same (\nirt says:

"Xo particular form in alleg^ing- and saving exceptions is

required. If the Court understands that counsel except to

a rulinji'. or refusal to rule, a refusal of instructions, or in-

structions given to a jury, it is sufficient. Leyland vs. I'in-

gree, 134 Mass. 367. The danger in not taking an exception

expressly and formally is that the judge ma}- not understand

that counsel intends to except, and thus the exception be lost.

"fn the present ease, we must assume, from the fact tha'

the judi^e allowed the exceptions, that he understood the

couns.e[ of the defendant excepted to his refusaal to instruc;

the jury as requeste<l. and to the instruction given."

.\gain in Uelliber vs. Home Life Insurance (V)., su])ra. it i^^

said. Earl. Judge, delivering the opinion of the Supreme (."ouri

of New York

:

"When uixni a trial an objection has once been distinctly

made and overnded. it need not be re])eated lo the same class

of evidence. The rule in such cases has been laid down, ami

should be observed in the further ])rogress of the trial, with-

out further vexing the Court with useless objections and ex-

ceptions."

And in ( iraves vs. l*eo|)le, t8 C'ol. 170, cited above, the ("oun

says

:

"A constant repetition of the same objection would havv-

unnecessarily delayed the trial, and might have jirejudiced

the defendant's cause before the jury. When a certain class

of evidence is offered, such obji-ctioii as counsel have to its

admission should I)e fully stated. .After this has been done,

and the objection argued, overruled and the evidence received.
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the attention of the Court again called to its objectionable-

character by a motion to strike out the evidence, and excep-

tions to the adverse rulings duly taken, as in this case, counsel

may well desist from renewing fruitless objections."

We submit that the matter requires no further comment.

That under the record it must be presumed (as it was in fact)

to have been carefully examined and passed upon, both by the

attorneys for the government and the Court, and that the objec-

tions and exceptions were fully taken in a careful and timeh'

manner.

And this brings us to the merits of the question, as to

WHETHER THE COURT ERRED IN PERMITTING THE
GOVERNMENT TO PROVE THAT THERE WAS A CON-

TRACT BETWEEN GESNER AND THE DIFFERENT
APPLICANTS, NOT BY PRESENTING THE FACTS AS

TO WHAT WAS ACTUALLY SAID AND DONE, BUT BY

PERMITTING THESE APPLICANTS TO STATE WHAT
THEIR UNDERSTANDING OF THE TRANSACTION,

AND THEIR UNDISCLOSED INTENTIONS IN RELA-

TION TO THE DISPOSAL OF THE LAND, WAS.

At the outset it is proper to advert to the fact that there is

no attempt in the brief of the defendant in error to distinguish

the authorities cited on this point on pages 90, 91 and 92 of the

original brief of the plaintiffs in error. It is impossible to dis-

tinguish them, or to successfully controvert their doctrines, that

the undisclosed intentions and understandings of a zvitness or

party to a transaction arc never admissible as against the other

party.
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Wo (|iu>tc ajT^ain from the ( Uiit) CtTiirt in Cr*»\\eII vs. [lank, _i

Ohio St. 41 1 :

[t ai)])ears that the i)laintifif below was not content witli

the statements of the defendants tending- to maintain the

action ; l)ut after the witness had related the conversation of

the i)arties. he was further interrogated, and required to stat.'

his Kiidcrstandini:; or inference from the conversation as to

the understandini!; or niea)iinii of the parties. * * * *^

liut to allow a witness, after having narrated a conversation

of one of the parties, to be interrogated { and that. too. b\'

the party calling him, notwithstanding the objection from the

other side), and to state his conclusioii or understanding fron^-

the conversation as to the meaning or understanding of the

parties holding the conversation, would be a niosf dani^^crous

relaxation of the rnles of evidence, unwarranted by any re-

ported decision which has fallen under our observation."*

.\n(l from Hewitt vs. Clark. 91 111. 608:

"The safe mode of proving an agreement by parol is to

re(|uire the witness to state what was said, if anything. b\

either of the parties in the presence of the other on the sub

ject. If a witness cannot give ihe words of the ])arty. he may

undoubtedly be permitted to state the substance of what was

said. He oui^ht not. hoicez'cr, to be allowed to siibstitufe h>s

inferences from ivhat was said or his nnderstandini^. T>'

permit a witness to answer such a question, 'it is my under-

standing, etc' is erroneous."

.\n(l from In Re W'eisenburg. i^^i I'ed. 524:

"The ([uestion as to whom credit was given and troiii

whom payment was expected could be determined only front

the facts of the transaction, i. e.. what was said and don^*

before and at the time the notes were executed and dis

counted. It would not be afifected by any testimony of Dis-

coll as to what his notions in ret^ard to the matter were."

.\nd from ( ientry vs. Singleton. Ij8 ['\-d. f)8o:

"The inference or understanding to be drawn from what

occurred at that time is to be determined by the Court or jury,

and the nnexpressed thon_i:,ht or nnderstandini:, of the witness

'was wh(dlx immaterial."

•Tin.- t/it/ii.s ill (juotatioiis in this luic-r ;irf ours, except where < >llicrwise

sixicificd.
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It IS clear, then, that the defendants must have heen greatly

prejudiced and injured by this constant and frequent repetition

as to their "understanding as to what the transaction 7vas" and as

to ''what was their undisclosed intentions."

As we have said before, the line between a lawful and un-

lawful transaction in relation to timber lands, as the law is con-

strued by the highest authority, is an obscure and difficult one,

and it must be remembered that it was contended by the defend-

ant, Gesner, who was the moving- party so far as the defendant-^

were concerned in all this matter, that he had taken legal advice

and did not in any manner overstep the law.

The defendants did not deny that JVillianison and Gesner

zvere desirous of getting control of these lands. They did not

deny that one of their objects z^'as the desire to protect their

range.. They did not deny that they had let it be known in some

instances, hozv much they conld afford to and would be wiUiiig

to pay for the land. They did not deny that they had loaned the

money to different claimants with this in view ; but zchat they

did claim was that they had carefully abstained from making or

attempting to make any contract with the party in relation there-

to, and in this they were corroborated, not onl}- by their own

witnesses, but by a great number of the witnesses for the govern-

ment, many of whom testified that Gesner told them that neither

he or thev could make any contract in advance.

Now the Supreme Court ol the United States—the highest

controlling authority—had construed this timber law, just in that

way

—

That a party had a right to loan money to aid timber claim-
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i/;//.v in iiiahiiii:^ tlirir claim 7^//// ///(• cxpcc/afloii of hiiyliii^ tlir

hind, and that lie hail a rii:;ht to i^o into a coniinunity and let it b:

hnoi\.'n what he teas fillini:; I" /'•'V /'"' Ihe lands, for tlif ])iirposo

(if iiuhicins^ thorn {o he laki'ii, (/;;(/ that the claimant had a ri[^ht

to take the land icith the exf'ectation of sellin;^ it a profit to

such f^erson, and that tlio thinp;' which the law prohibited, was

the previous niahiiii^ of a contract, and that as lont;- as there was

no atteni])t to do that, either expressed or ini])lied, the transac-

tion was lawful and that the taking' of the claimant for such ])ur-

pose would not be a taking for speculation within the uieaninr;'

of the law.

We (|uote from the o])inion in the lUidd case. 144 I'. S.. 154.

"The j^articular charg'e is. that Ihidd. before his application,

liad unlawfully and fraudulently made an aq-reement with his co
defendant, Montgomery, by which the title he was to acquit'-

from the United States should inure to the benefit of such co

defendant. l'])on this (luestion the fact that stands out promi-

nently is. that there is no direct tesimony that lUidd made an\'

agreement with Montgomery, or even that they ever met, or

either knew of the existence of the other, until after lUuld had

fully jjaid for the laud. Xo witness ever knew or heard of anv

agreement. What. then, is the evidence ujion which the govern-

ment relies? It a])])ears that Montgomery ])urchased quite v

number of tracts of timl)er lands in that vicinity, some ten thou-

sand acres, as claimed by one of the witnesses ; that the title to

twenty-one of these tracts was obtained from the governmeni

within a year, by various jiarties. but with the same two witness-

es to the a])])lication in each case; that tlie i^urchases by Mont-

g(Miierv were made shortl\ after the p;iynu'nt to tlu- governmeni.

and in two instances a day or so before such payment: that these

various deeds recite only a nomin.il consicK-rrition ot one dol-

lar: that iUidd and Montgomery were residents of the same city.

Portland, Oregon; that one of the two witnesses to these ap])li-

cations was exanu'ning the lands in thai \icinity and reporting to

Montgomery; .and that tlu' pati-ntei', I'.udd. \t\ars after his con-
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veyance to Montg-omery, stated to a goveniment agent who wa-^

making inquiry into the transaction that he still held the land

and had not sold it, but that it was "in soak/' But surely this

amounts to little or nothing. It simply shozvs thai Montgomcrx
wanted to purchase a large body of timber lands, and did pnr-

i-hase them. This was perfectly legitimate, and implies or sug-

gests no wrong. The Act does not in any respect limit the do-

minion which the purchaser has over the land after its purchase

from the government, or restrict in the slightest his power of

alienation. All that it denounces is a prior agreement, the actin:'^

for another in the purchase. If, when the title passes from the

government no one save the purchaser has any claim upon it, or

any contract or agreement for it, the Act is satisfied. Montgom-
ery might rightfully go or send info that z'icinity and make
knozvn generally, or to indii'iduals. a zcillingness to bu\ timber

land at a price in excess of that ivhich it zcould cost to obtain it

from the government : and any person knowing of that offer,

might rightfully go to the land office and make application and
purchase a timber tract from the government, and the facts above

stated, point at naturally to such a state of affairs as to a viola-

tion of the law by definite agreement prior to any purchase froni

the government—point to it even more naturally, for no man is

l^resumed to do wrong or to violate the law, and every man is

presumer to know the law. And in this respect the case does not

rest upon presumptions, for the testimony shows that Montgom-
ery knew the statutory limitations concerning the acquisition of

such lands, and the penalties attached to any previous arrange-

ment with the patentee for their purchase."

So, also, in Olson vs. United States. 133 Federal 853, it was

said by Munger. District Judge, expressing the opinion of the

Court

:

"In the light of these decisions, as well as a sensible con-

struction of the statute, we have no hesitancy in holding its

true meaning to be that any citizen of the United States may
purchase lands as therein provided, where such purchase is

for his own exclusive use and benefit, notzvithstanding at the

time of such purchase he may have in contemplation a future

sale for a profit; Aat what the statute denounces is that a

party shall not, at the time of the purchase, have directly or

indirectly made any agreement or contract in any way or
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nianiuT with any person or persons by which the title he may
accjuire shall inure, in whole o rin part, to the benefit f)f an^•

person except himself; that the application for the land must

be made in good faith for his own exclusive use and benefit,

and not as the agent or hireling of another to obtain the land

for some one besides himself."

Here, then, it is obvious that the whole case of the govern-

ment depended upon whether or not there was a contract, or,

rather, upon whether or not the defendants conspired to have a

contract, and then Iiai-e the applicants S7cear there teas none.

Assuming, then, the truth of the defendants' contention (cor-

roborated as it was by nearly all the witnesses for the govern-

ment), namely, that they desired to obtain this land if possible,

that they were furnishing this money to the ai)])licants with tho

expectation of buying it if they could, and that the applicants

took the land, expecting to sell it to them, as tho\' knew the^

wanted the land, and there were no other purchasers in the field

at that particular time, i)ut that defendant (lesner ( who made

all the arrangements ) was carefull\- abstaining from making

any contract, express or implied, being secured for the re])av

meiit of his money by the mortgages and notes of tlie a])iilicam.

and trusting to the iniprobabilitN' of there being other bu\ers.

and the natural desire <>f tlic ap])licants to accommodate him ou

account i>f being a niighbor, and having furnislu'il ilu-m the

money with which to buy tlie land, and taking his chances on

somecjue else coming in and bidding more than he could afford

t(; pay. the transaction was, undt'r this assumption, obviously i-n-

tirely legitimate- undt-r the decision of tlu' I nited States Sujjreme

C'oin^t. There was no atti-nipt to bind the parties to sell, either

i)y an express or implii'd contract. Thry wx-re at perfect libertv
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to sell to someone else or to keep the land, and there was no

sort of obligation upon the applicant's part to sell to him, unless

i1 should be such slight obligation as would grow from a feel-

ing of neighborly kindness and gratitude for an accommodation,

which would probablv incline them to give him the preference

at equal prices.

As we have said, the transaction was perfectly legitin^ate

And yet the slightest misunderstanding of the efifect of what \v?s

said or done on the part of these applicants might throw it over

the line between the lawful and unlawful.

Many of these applicants (as is admitted in the supplen.eri'.fi!

brief of defendant in error, page 38) were ignorant people, and

might easily suppose that Gesner's purpose to buy the land it

he could, with his expression of the price he would be willing

to pay. and his encouragement of them to file upon the land, to-

gether with their expectation to sell the land to him ( all of

which, as we have seen, was perfectly legitimate under the de-

cision of the Supreme Court), amounted to a contract, or at

least to an "understanding" in relation to the matter. And, of

course, it might be in some sense an understanding, although

not of that definite character amounting to an attempt to bind

the parties, and therefore not contractual in its nature.

And yet these ignorant, unetlucated persons, after having

stated the facts—stated what was said and done, which in man}'

instances corroborated the claim of Gesner—were permitted td

tell the jury what their understanding was of the transaction.
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Takc. t<ir instance, the case of the witness Lalavan. lie ha'

I

already testified to everytliin<j: that took phice hetween liim and

( lesner. and after rekatini; all this in detail, he was asked :

'O. What icas your midcrstandiii:^ at the tiiiw as to what

the terms were ui)on which yon were taking" it up?"

And he answered : "Why. I understood that i was to receive

$500 for the same when patent issued."

"Q. And was it your intention at the time you were makinjj:

that filing" to convey it for the $500 as soon as you did get patent,

or what was your intention in resi)ect to it?"

"A. \\\ intention was to convey it t othein when I got pat-

ent."

"Q. To whom ?"

"A. To Cjesner."

.\11 of this was in the direct-examination, and all oi which

was ohjected to upon the ground that it called for a conclusioit

of the witness, ancl was incompetent and not iMuding upon llv.*

defendant in any way.

Printed record, pages 351 and 359.

It must be remembered that the witness had already testifieit

what Dr. (lesner had said to him: "Thai be asked Dr. ( iesnc^

what Dr. ( iesner would do, and ( icsner told him tlu' claims

would be worth $500, or that he would give $500 for it when

l)atent issued, but that he ( Calavan ) would be under no obli;^a-

(ion to sell to Gesner."

I'rintc-d record, pages 351 and t^^J.

So the witness C rain was asked:

"(J. What was your understanding as to whether you had

promised to do that or not.'" (To let Dr. (iesner have the land.

)

To this the defendants f)l)jected, and the (.'oun ruK'd that he

might state his belief.

To which ruling the defendant excepted, and the witness was
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then asked: "What do you beheve?"

To which the defendants objected as irrelevant, incompetent

and not binding upon the defendants in any way.

"A. Well, / zvould have felt that zvay if I had went ahead

and proved up on the land, and they had furnished me the money
to do it with." (This witness never proved up at all.)

"Q. Was that your understanding of it?"

"A. Yes, sir."

All of this went in subject to the objection and exception that

the same was irrelevant, incompetent and not binding u])on the

defendants in any way.

Printed record, pages 388 and 395.

So the witness Hudson was asked

:

"Q. What was your intention as to what you would do with

the land at the time you signed that?"

"A. Well, I was going to sell it, of course, if I could, i

took it up for speculation."

"Q. Sell it to whom ?"

"A. Well, I ivas going to sell if to the highest bidder. I was
calculating to make a thousand dollars out of it if 1 could, and

if I couldn't I would let it go to Dr. Gesner."
,

"Q. What did yon understand at that particular time as to

whether you had agreed to sell it to Gesner or not?"

"A. Well, now, / don't knoiv ; it ivas kind of an agreement—
a verbal one, though."

F'rinted record, pages 467 and 473.

And the witness Feuerhelm was asked

:

"Q. What was your understanding when }ou left Gesner

and when you filed on the claim as to zvhether you had /promised

that you would let him have it when you got the title?"

"A. Well, there was no real promising."

"Q. You ddn't say that?"

"A. No, sir."

"O. But what was your understanding as to what you be-



—106—

Ucvcd and wliat he hchci'cd?"

"A. / believed uothini^ else, but I wont in to file on the

claim."

All this was admitted subject to the same objection as the

other testimony.

Printed record, i)a^e 515.

Can there be any doubt that this incom])etent testimony would

influence the jury in arrivinr:^ at a conclusion as to whether or

not there really was a contract between the api)]icaiit and Ges-

ner? and yet it is ])erfectly clear under the authorities we have

already cited that it was incompetent for that purpose. Indeed

the learned counsel for the defendant does not attemj^t to defend

it upon that j]^round. I'.ut there is an attenijit to excuse its ad-

mission ujion the i^nnmd that it tended to show that these a]:)pli

cants had actually coiiniiitted perjury.

It is expressly conceded, however, in the brief of the ,2;'ov-

ernmcnt (supplemental l)ri(f, i)aj:;es t,^ and 34) that actual ]X'r-

jury ui)on the part of the a])])licant was not a substantive or nec-

essary element of the crime charmed { consf^iracy to suborn), and

that it was neither necessary to allci^e or prove that fact.

Ilut it is claimed that while the jJiTJury of the ap])licants was

in no sense a necessary or material element of the otVense, yet it

was "|)roper" to prove it for some collater.al ])uri)ose.

I'.ut in what wav could tlu' nndisclosi-d unilerstandin''s and
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intentions of these applicants throw any just or proper Hght upon

the previous plan of the dcfcndantsf

It is true that the overt acts of the persons charged with a

conspiracy, in the nature of a consummation of the plan, may

be offered in evidence as throwing- a back Hght upon their pre-

vious plan. This is only a corollary to the general ])roposition

that the subsequent act of any defendant may be proven where

it throws a light upon the question of whether or not he com-

mitted the crime charged.

But the secret intention and understanding of these appli-

cants were in no sense an overt act. First, because they were

not conspirators in this offense; and second, because their "un-

derstanding and intention" was not an "overt" act, or any act

at all, but only a state of their mind and understandint^.

That these applicants were not parties to the conspiracy

charged in this indictment goes without saying. The conspiracy

charged was to suborn these same applicants to commit perjury,

and to say that an individual can be guilty of a conspiracy to

suborn himself is an absurdity on its face, and the Court so

charged the jury clearly in this case, that "such persons are not

accomplices in the conspiracy or crime for which these defend

ants are being tried."

Printed record, page 1459.

If any perjury was committed by them they were, of course,

accomplices, at least in that crime. Even if they could be said

to be conspirators with one or more of the defendants, each to

commit his own individual perjury, or even if each could be

said to have conspired with one or more of the defendants to de-

fraud the government in relation to his own particular piece of
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land, that wduld not in any sense make them consi)irators in thy

i^cucral i)lan charp^ed ap^ainst these defendants—that is. a p^en-

eral plan to snhorn a larj^e numher of ])ersons, iucludin;^ these

applicants to coiiniiit perjury. And the rule adniittinp^ (jvert act*^

has never heen extended to permit the overt acts of other per-

sons not parties to the eonspiraey eJiari^ed in relation to other

eonspiracies not charged.

Ap^ain. an overt act. as its name imi)hes. is an open, manifest

act and d(X's not rest in secret intention or corrupted understand-

ing. It is the open act. g-enerally, of the defendants themselves,

but always a)i open act, of which the defendants may be assumed

to have knowledge, and it is the direct antithesis of secret inten-

tion or understanding.

Slack's Law nictionar\'. Title. Overt Act.

Even if it be assumed that the open acts of these claimant

were admissible as against the defendants, it could be only upon

the theory that these acts were known to the defendants, and

therefore threw back light u]>()n the preTions plan of the defend-

ants theniseh'es. I'.ul how could the undisclosed intention and

])robably warped understanding of these ai)plicants, se(|uest(.T(.'d

in their own mind and undisclosed to the defendants, throw an.

light u])on the j^revious plan of the defendants?' Are they to be

charged and condemned because, forsooth, the ap|)licants mis-

understood their words or language? ( )r because of a i)ossibl\

evil intent in the latlcr's mind?
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Yet it was upon such pitiable pretenses as these that this tes-

timony, so prejudicial to the defendants, so contrary to every

principle of law and every principle of natural justice, is now

claimed to have been admitted.

Authorities are cited in appellants' brief to the efiFect that di

rect testimony may be ofTered in a proper case as to the intention

of a party.

We do not disputt this proposition, but these are all cases

where the intention was a necessary and substantive element of

the ofifense; and, therefore, where the intention of the third party

was a necessary element of the prosecution's case, as where the

defendant offers ez'idoice of his ozvii intention (such was the

case of White vs. State in the 53 Indiana), or where the defend-

ant is charged with the aiding or abetting of the actual commis-

sion- of a crime, and it becomes necessary, therefore, to prove that

the crime was actually committed by the third party, and there

fore that he had the necessary criminal intent. Such was the case

of Brown vs. United States. 142 Federal (where the party was

charged with aiding and abetting in the misapplication of bank

funds by a bank), and the case of Lamb vs. State. 95 N. W. 1050

( where the crime charged was the actual procuring of anothe^'

])erson to steal- the cattle). If the defendants had been charged

in this indictment with the crime of actually suborning perjury,

then a corrupt intent on the part of the alleged perjurers would

have been a material element of the offense. Since they could

not have been guilty of a subornation without the actual intention

of the party suborned to swear falsely, and such testimony, a-
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ui'II Ik- socn In an i-xaniiiiatioii of the authorities cited, is acT-

mittod. not for the purpose i>f shoii.'iir^ any evil intent, or plan, or

purpose, upon the ])art of the* defendants. I)ut to show that the

crime, which they must he shown hy other evidence to have in-

stig^ated. was aetnally eoiisuni mated I)y the otlier party, witliout

A\hich such iustii;ati(ni would not I)ecome criminal within the

charg^e.

Mere, as we have seen, it was entirely immaterial whether

the crime was consmnmated or not. and the aets of the aj^plicant

could only he admitted (if at all) for the i)nr])ose. and only iu

so far as they threw a l)ack li,<;hl ujx)!! the allegj'ed previous plan

of the defendants. And this, as we have seen, the "understandin-;,

and intention" of the ai)plicants could not do.

A number of authorities are cited to the effect that the courts

permit a wide ranj.je in the matter of circumstantial evidence in

the cases of conspiracy.

This is. no doubt, true, and it may occur t(t some minds af

least that that is no reason win an offense of this nature shoul'"T

be provable by evidence which wouUl not be considered sufficient

or competent in other classes oi crime just as heinous, and that

the courts have fjone (|uite far enoui^h in permitting; defendants

to be tried for this crime ui)oii mere suspicion, and remote and

fanciful inference and conjecture.

Hut these autboi-iiits do not bold, and we do not know that

it has bi-en ever luld. that v\r\\ in circumslantial cases t'videnco

can be offered which is totally ineonipetent. or that the part\' can
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be tried or prejudiced—not by his own words or acts, not b)

any doings or circumstances within his laiowledge. but by an

understanding or misundertsanding, the intention or lack of in-

tention, in another whose mind he caamot read and whose heart

he cannot probe.

It is doubtful if this is a case of circumstantial evidence a!

all, except in the sense that all cases are circumstantial—that is

depending and strengthened or rebutted to some extent by the

circumstances surrounding the transaction. Surely, the evidence

pro and con as to what was actually done by the parties as to the

making of a contratc in this case, and what was actually done

and said at the time, is as direct as it is in most cases, and the

only element in this case which can be fairly said in any proper

sense to depend upon circumstantial evidence is as to the pre-

vious combination and agreements of the defendants ; and upon

these, as we have already shown, the misunderstanding or bad

intention of the appficant at a subscqiuvif time could throw no

light whatever.

And we submit again that there is no looseness of the law as

to circumstantial evidence—no possible stretch of the discretion

of the Court—which has ever been permitted to justify the ad-

mission of posifiirly incompetent testimony, having no just bear-

ing whatever upon the chari^e in the indictment, but tending to

inflame the minds of the jury by showing that a large numbe:

of perjuries were, perhaps, committed hi the transaction out of

which the defendants' alleged guilt is claimed to have arisen, and

to confuse and mislead the jurors b}- introducing the inference-

and understandings (or, as we believe, misunderstandings) or
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rfu' w itiK'ssfs. to control llic facts and actnal languag'o of the dc-

fciu.lants.

Mut ft is now cunnin<;'I\- ar^'ue(( that this testimony was ad-

rnissihle as a sort of cross-c.vaiiilnation of the g^overnnient's own.

witnesses, upon the theory that they were unwiUing'. lUit thi<

pretext is as idle as the other. The Court, it is true, had cHs-

cretion t operniit leading; questions to an apparently unwilling

witness, and in that sense to cross-examine. Ikit we have never

seen it stated, and we think it has never heen held, that this rule

(or. rather, exception to the rule) justifies the introduction o''

f^ositn'cly incojiif^ctciit testimony, or that under it a partv ca'i

be permitted to prove his case by the iiiidci-staiidiiii^ or iiitriition

of his icitiicsscs. rather than b) the facts theiuselves, or that i:

subjects the other ])art\' to the danger of being tried and con-

victed upon the misunderstandings and misinterpretations of a

lot of ignorant people, utterly inca])al>le of drawing close dis-

tinctions or legal discriminations. I'e()])le so ignorant that, ac-

cording to their own statements, when they were told the\

"couldn't make a lontract to sell the land" without au\- (|ualifi-

cations whatever, yet claim that they "understood" that that

meant "a written contract." ( )r. like the witness Calavan, who

was willing to swear that he "understood"' that "he was undei'

obligations" to sell to ( iesner, although he said ( iesner had toll

him in so many words that he was "to be under no obligatituis

whatever."
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lt is true, as has been said, that the Court has (Hscretion to

permit a party to ask leading questions—put the words in the

witnesses' mouths, and set aside the general rule impressed upon

our judicial system by hundreds of years of experience ; that tho

best way to get at the real truth is to let the witness tell his ozcn

story in his oz^'ii zcords. We hope that this exception to the ruL'

may some time be limited more closely than it is, for it seems to

us there is no discretion more dangerous, and no place in the

trial of cases where the trial Court is more likely to be imposed

upon to the defeat of right and justice.

E)Ut the Court has that discretion, and the government exer-

cised this privilege to the utmost, as appears by the record herein

—not only leading its witnesses, but putting the words in thci;

mouth, until it was. in many instances, no longer the Zi.'itness

testifying, but the eoiiiisel, and the witness only had to "(). K."

what he said.

And it is because the Court liad this discretion that we arc

not complaining here about the asking of these leading questions,

and putting the words in the witnesses' mouths, and this is the

reason we have not presented it as error in our brief in this case ;

not because we were conceding it was right—not because we be-

lieved that these witnesses were unwilling witnesses for the gov-

ernment.

Everv circumstance in the case shows that they were not. but

on the contrary, that they were held in the hollow of the govern

ment's hand.

True, according to the theory of the government, they were

guilty of perjury ; /;/// the faet fliat they z^'ere not indieted. at-
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thoiii^h acconiin!^ to l/w i:;<n'cniiiii-iit's theory thc\ 7\.'crc i^idltv,

sluK\.'s that there icas a perfeet utiderstandiiv^ heticeeii them uiid

the i^o-i'er)i))ie)it. TlK-y wlto swoarinj;- for their own salvation,

riu'v knew tlK'\- had not ht-cn indicted, heeaiise they had ,vav;n;

and 7\.'ere to szcear for the jj^oi'enniieiif in these cases. They hiieic

/hat the i:;o':'erii))ieiit eoiild still indict them.

They knew that to he indicted

—

ichether j-^iiiltx or innocent—
meant to these ])oor peo])le financial (if not moral) ruin; that

even if ac(iuitted. the e.x])ense of a trial meant l)ankrti])tc\-. I'ndei

these circumstances, as we have said, tliey were at the merc\- of

the j^oveniment, and their only hope was in telliuL^ such a stor\

as would satisfy it. They knew from the fact that they were not

indicted, and that they were heinj^- used as witnesses, that how-

ever much they mii2;-ht commit themselves hy their testimony, the\'

would )iez'er be indicted so /c'/.i,' as the\ told a story ai^ainst the

defendants which was satisfactory to the ;j;o7'eriiiiiejit.

I'nder these circumstances the learned attornexs for tlu- ,H'c)v-

ernment were permitted not onl\ to lead them, hut to i)Ut the

\'ery words into their mouths, not once, l)Ut systematicall\' and

constantly. To say, "Wasn't this so?" and "Wasn't that so?" and

"Didn't \'ou understand this?" and "Didn't you intend that?'"

To our minds, the only imwillin^'uess these witnesses showed

was an unwillingness to ])eriure themselves in this case for the

,!:.jovernment—unwillint^ness to swear falsely th;U there was a con-

tract made, or that they did promise to sell the land to ( iesner,

when they knew there was ni> such contract and that they had

made n( i pri )mise ti > sell.
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It is a pretty hard test to put to any man, to ask him to swear

falsely against his neighbor, directly and positively, to a fact that

does not exist, even under the fear of the government and gov-

ernment prosecution. But when the government is permitted to

ask them about an "understanding" it makes it easier for their

conscience, and it was not such bald perjury to say that they had

an understanding, or that they "felt under obligations," or that

they "intended" to convey the land.

"Understanding" is an indefinite and uncertain thing. It ma;-

mean much or it may mean little. It may be partial, nebulous,

conditional and uncertain, or it may be definite, complete and

exact.

The mere expectation of probably selling, if you know thnt

the other party expects to buy, might amount to an "understand-

ing" in some sense, although there was no attempt to obligate

each other in any way.

As we have said, the Court had no discretion to permit the

government to make its case by incompetent testimony, or by

establishing the crucial fact as to whether or not the defendants

planned to haz'c these applicants make a contract, by their inten-

tion as to what they were going to do with the land and their

understanding as to the etfect of the arrangement between them

and Gesner.

It is said in the supplemental brief of the defendant in error

that these witnesses were unwilling to admit they had committed

perjury, and that, therefore, the government should have been

permitted to cross-examine them as to that. But for what pur-

pose? These applicants li'cre not on trial, and for the purpo^^-*

of this case it would not, as we have already seen, make the least

difference in the world whether these witnesses" general intent
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and uii<l(.rstan<lin<j^ would niaki- tlu-ir open act in provinj^ u])

perjury or not. The only shadow of plausihility in the claim is

that it windd hear upon their credibility as witnesses. And under

v\hat rule is it that the jT;overnnient may impeach its oicii ivitnesi

hy showiuf^ particular discreditiui^ acts of that z^'itncssf It is

contrary to every elementar}- ])rinciple, and needs no authority

to show it cannot he done.

It is also now urj^cd on behalf of the i^^overnment that these

(|uestions can he justified as to one or two of the witnesses who

were thus interrogated, and who testified that Biggs told them

that an arrangement would not be a contract unless it was in

writing, and thereby, as is said in the supplemental brief, "took

the advantage of their ignorance." P>ut we submit that it is per-

fectly clear that this is a mere pretext, and the testimony was

neither offered nor admitted on that ground.

If it had been, it should have been limited to the witnesses

who had so testified, but it was not. and all the witnesses, even

those who had had no talk with I')iggs at all, were asked the same

cpiestions.

Uesidcs (passing the improbability of I'iggs, who was a lavv-

\er. having told these witnesses that a contract would have to

be in writing in order to be a contract), it is pcrfectl\' clear thai

such prf)of would be entirely inconsistent with the charge in the

indictment. .A plan upon the part of T'iggs and the other defend-

ants to deceive these applicants and induce them to swear th.it

they had made no contract, by deceiving them and inducing

them to Ix'lieve that they had, in fact, made no contract, would

be an entirely different thing from tlu' charge in the indictment,

because in that event tlu- plan of the- defendants would not Ik

to have them commit perjury, which would be a wilful and iiileii
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'tional false siuearing on the part of the applicant. And while

the act might still be culpable, and might make the defendants

guilty of planning to defraud the government, it would not be

the offense charged in this indictment, which was not a "con-

spiracy to defraud the government," but a deliberate plan, the

very purpose and intent of which, as stated therein, was to in-

duce these applicants to swear ivUfuJly false. All this makes it

very clear, then, that the prosecution, after having charged one

crime, the "conspiracy to suborn perjury," was trying to prove

it by showing that the defendants liad. perhaps, committed other

crimes.

If the government desired to offer evidence of this kind, it

should have charged the defendants with the far less serious

crime of "conspiring to defraud the government," which would

have been sustained by evidence, that the defendants were trying

to deceive the applicant into swearing to an honest, but really

false, statement. The trouble with the trial of this case was

that it was presented to the jury upon a loose theory, and anv-

thing was admitted that tended to show that, at some time, a

subornation of perjur} or conspiracy to defraud the government

had been committed, ivhetlier it tended to sustain any element

of the crime actually charged or not.

We submit, therefore, again, in conclusion u])()n this matter,

that the admission of this testimony was clearly erroneous, and

must unquestionably have lead the jury to try the case, not upon

what was said and done between the parties, but upon the vague

understanding and supposition and imagination of these ignorant

witnesses-
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I'lRRoR l\' AnMITTlXC, I'A'IOEXCK TRXDIXC, T< »

SHOW THAT THE LAXD INVOLVED i X THE AL-

LE(]ED CONSPIRACY WAS DEX'Oin ( )|- ^l^r^.ER.

IT HEING CHARGED IN THE JXDlC'l.M i:X T I'llAT

Till': CONSPIRACY RELATED TO LANDS SII'.JECT

TO EXTRY L'XDER THE T1M1;I-:R AXD ST0XI<: ACT.

The argument made by defendant in ernjr in Iiis supjilemental

brief upon this ])oint entirely ig^nores the fact that the in(Hcl-

ment itself chari^cs consi)iracy to suborn ])eriur\ when the sev-

eral persons to be suborned would be ap[)lyin_L;' to ])urchase and

tnter lauds subject to entry under the timber and stone act.

The defendant in error calls the attention of the Court to th-.-

charg"e of the judg'e in this i)articular
(
pag"es 1463-1464 of th.^

transcript of record), wherein it is said substantially that tlu-

relevancy of such evidence (the evidence tending to show that

the land was more valuable for grazing than for timber) is the

relationshij) it may have to the UKjtive. intent or tlesign of the

defendants in the doing of the acts charged against them in the

indictment under w Iiich they are tried : and defendant in error

contends that this evidence is admissible for that ])ur])ose.

In eli'ect, the jury were ttdd that they could consider the evi-

dence referred to in determining the motive, intent or (.lesign of

the delendants in a cons])iracy to suborn ])eriury when the ap

plicants woidd.be a])plying to eutiT laud //;()/-(' z-idinible for timber

than for other purposes.

I low is it possible that a person's moti\e for suborning ])er-

jury. when applicants would be applying to enter land more val-

uable for timber than for grazing purposes, is shown in an\- waN

by evidence lending to show that the vi'ry land wbich it is claimeii

as a matter of fact was being applied for was void of timber?
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It is not possible, in the first place, that the design of persons

in suborning perjury to enter timber lands is shown by the fact

that they had at other times sought to acquire grazing land im-

properly; but that is not this case.

A large part of this evidence related to and covered the very

land that it was charged in the indictment the applicants would

be applying to enter and purchase, and we submit that the pros-

•ecution cannot claim that such evidence is admissible for any

purpose.

According to the indictment, the conspiracy was to suborn

perjury when certain persons would be applying to enter and

purchase, in the manner provided by law, certain lands of the

United States lying in Crook County, in the District of Oregon,

open to entry and purchase tinder the acts of Congress approved

June 3rd. 1878, and August 4th, 1892, and kno-ani as timber and

stone lands.

This is a part of the description of the offense, and it is too

obvious, it seems to us, to require argument that tlie prosecu-

tion must prove the offense as laid, and should not have been

allowed to offer evidence tending to show that the lands to

which the conspiracy related were more valuable for grazing;

than for timber purposes, and consequently not subject to entr}'

and purchase under the acts referred to. under the theor\- that

this was done in order to show the motive, intent or design of

the defendants in doing the acts attempted to be charged, the acts

admitted to be charged being that the defendants conspired to

have persons swear falsely when such persons should be applying;

to enter and purchase lands subject to entry under the aets re-

ft rred to.
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The theory o{ the defendant in error amounts to tliis: that

the prosecution nia\ offer evidence tendinj^ to show that defend-

ants did not do the thinjj^s charg^ed in the in(hctnient. in order

tc show their motives, intent or desii^n in doin^ the thing^s-

charged.

It is manifest, if the conspiracy involved sid)ornation of per-

jury when ])ersons \'ould l)e a])pl\ini:;' to enter and ])urchasi.*

lands not sul)ject to tntry under the timher and stone act. that

this was not the cons])iracy charged in tlie in(Hctment. and so

the prosecution was allowed to secure a conviction by offerinf,'

proof tendinji^ to establish a different offense from the one

charged.

If a tnan was charged with the larceny of an animal, the [)ar-

ticular charge being that he stole a white steer, the i)ro])erty o^'

A. n., would any one for a moment contend that the prosecution

might show that, in fact, the steer alleged to be stolen was black,

and that such evidence was admissible to show the motive, design,

etc., of the defendant in doing the act charged against him:

nanx'ly. the act of stealing a white steer?

Or if the defendants were charged with conspiracy to com-

mit a crime, the particular charge being that they conspired to

steal one white steer, the ])roperty of A. I!., would anv one con-

tend that in order to show the motive, intent or design of the

defendants in doing tlu' things charged that the proseciuion mighi

show that the ])articular steer to which the conspiracy related,

and which the defendants conspired to steal, was black, and not

white as I'liarged in the indictment?

The two cases concerning the larceny of a steer are identical

with the one at bar. in so far as the admissibilitv of e\idence is
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concerned tending to show motive, intent or design, and show

the utter fallacy of the argument of defendant in error, as they

are stripped of all matter immaterial to the question involved.

Counsel for defendant in error, in stating what the motive

of the plaintiffs in error was, does not refer to the record show-

ing where the testimony is upon which this claim is based. He

is merely stating his inference from some evidence which was

introduced in the case by the government, and does not refer

to the contention of the defendants at all ; and while we do not

concur in his view, it is immaterial for the purposes of this case

what the truth is, inasmuch as under the evidence admitted an 1

the theory upon which the case was tried, by the judge presiding,

the contention might be made.

On page 62 of the supplemental brief it is said

:

"The testimony of the various applicants shows conclu-

sively that not one of them filed upon the land because it

was valuable chiefly for its timber. On the contrary, the evi-

dence clearly shows that very little, if any, of the land was

chiefly valuable for its timber."

As shown by the references in our first brief, the governmeni

was permitted over the objection of plaintiffs in error to offer

evidence tending to show that all of the land to which it was

claimed that the conspiracy related was more valuable for graz-

ing than for its timber.

The contention of the defendant in error now is that plain-

tiffs in error were extremely desirous of acquiring grazing land,

and that they therefore had a motive to acquire such land in any

possible manner. All this, however, does not tend to show the

motive, intent or design for a conspiracy to procure peo])le to

take a wilful false oath when such persons would be applying
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to purchase and enter land subject to entry under tlie tinihc;

and stone act, land which was more valuable for timber than for

tjrazinj:^ ])urp(jses. Additional force is added to the contenli(jn

that we are making; by the fact that the conspiracy allejjed in the

indictment did not contemplate subornation of perjury as to the

amount of timber on the land to be applied for. It was directl\

charged that the land was open to entry under the timber and

stone act. and that the falsity of the oath to be taken consistc^i

in the several ajjplicants swearinj^ that the\ had not mafic any

contracts whereby the title which they mij^ht accpiire should inur--

to the benefit of any other person.

Ncjt a case is cited by defendant in error that bears even re-

motely upon the question here presented, and we cf;nfidently in-

sist that non can be found in support of his claim.

All this evidence was ruled out at the first two trials, and ad-

mitted at the last trial under a claim that is utterly without

foundation; that it somehow bore upon the motive and inten'

or design of ]>laintiffs in error.

As suggested In-fore by us, when rcfhiced to the last analysis

the contention of defendant in error is simply this: it is ])ermis-

sible for the prosecution to show that the defendant ilid not do

the thing charged against him in the indictment for tlu' ])uri)ose

of showing his motive, intent or design in doing it.

The argument for defendant in t-rror proceeds upon the the-

orv. a])parently. that evidence that has a tendency to convict the

defendants on trial of any ofTense is admissible, regardless ol

whether or not it has ;; tendency to show them guilty of the par

tieular olTense charged in tlu- indictment.

The ease of ( )lson vs. I 'nited Stales, l ,^.:^ l-'ed. I\ep. S4(). in-

cited in support of tin- conttMition that it was admissibU' in th<
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case at bar to show that the land to which the conspiracy related'

was more valuable for grazing than for timber.

The Olson case holds, page 849, Section 6, syllabus

:

"Where circumstantial evidence is relied on to show that

entries of land under the timber and stone act were fraudu-

lent, and made for the benefit of others than the entrymen, to

whom the timber on the lands was subsequently conveyed

for a consideration shown, it is competent for either partv

to show the value of such timber, as a circumstance bearing

upon the bona fides of the transaction."

If the entrymen in the Olson case received all the timber was

worth, it was a circmnstance tending to show the bona fides of

the transaction, otherwise it tended in the opposite direction.

Such evidence is only admissible in case the evidence relied

on is circumstantial.

In no event does the Olson case even remotely bear upon the

question now under discussion, namely: may the prosecution in-

troduce evidence contradicting an allegation of the indictment

ir. a matter descriptive of the offense sought to be charged, for the

])urpose of showing motive, plan or design?

In the Olson case the evidence under discussion bore upon a

question in issue.

In the case at bar the evidence admitted did not have the

slightest tendency to support any matter in issue, and it resultefl

in securing a conviction founded upon evidence tending to show

plaintiffs in error guilty of an offense not charged in the indict-

ment.

The argument of defendant in error and all the cases cited

upon this point are utterly without bearing upon this case, when

it is borne in mind what the allee:ations of the indictment are.
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Our first brief cites cases in support of the proposition that

an offense must be proved as laid in the indictment ; and we have

rei)eated a portion of our first arji^ument and restated the proposi-

tion in different fortns here, because of the fact that our first ar-

j^uinent failed to call the attention of the learned attorneys for

the ^overjuiient to the ])()iut under discussion.

See the discussion in our first brief on this subject from

pap^e 98 to 105. inclusive.

We submit that the admission of the testimony complained of

is plainly reversible error.

TI1I<: COURT ERRED IX CHARGJXr; THE JURY A^

FOLLOWS

:

THE OFFENSE IS SITFICTEXTLY l'R( )\ i:i). II- Till:

JURY IS SATISFIED FROM Till-: 1<A1I)I':XCE. P.EYOXD

A REASONABLE DOUP.T. THAT TWO OR MORE OF

THE PARTIES CHARGED. IX A\V MAXXER OR

THR(JU(;iI ANY COXTRIXAXCI-: R( )SITI\E1 A' oR

TACITLY. CAME TO A MUTUAL UXDERSTAXDl X( i

TO ACCOMPLISH A COMMOX \XI) UXLAWI'UL DI-.

SICX. I-oLLO\\i:i) \\\ SOMI: ACT DOXI-. \\\ .l\)' OXF.

oi' Till-: P\RTII-:S FOR TIN-: PURI'OSI-: OI'" CARRN'IXU

IT IXTO l-:i-FECT.

See lranscri])t of the rec<ird. ijajj^-es 1444 and I4^'5-

This error is discussed in our first brief, passes i,V' I" 'P-

both inclusive, and we refer to it ayaiu. althou!.ih counsel for

defendant in error does n(tt mention it in his jirinted brief, be-

cause at the oral ar<;iuiu'nt be conli'nile<l that this error \va>

ciu'e<l b\ the followiuir instruction:
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See page 1458, transcript:

"If, after weighing the entire evidence, you are satisfic'l

beyond a reasonable doubt that affirmative answers to these

several questions should be had, and you further find, beyond

a reasonable doubt, that some one of the overt acts charged

in the indictment was done by any one or more of the defend-

ants for the purpose of effecting the object of the conspiracy

charged, then you should convict such of the defendants as

you may find entered into and formed such conspiracy."

It is apparent that the instruction last referred to does not

State the law corectly itself, inasmuch as it directs the jury, in

substance, that as far as the overt act is concerned it is sufficient

if they find, beyond a reasonable doubt, that some one of the

overt acts charged in the indictment was done by ANY ONE
OR MORE OF THE DEFENDANTS for the purpose of effect-

ing the object of the conspiracy charged.

The indictment charges that each one of the overt acts wa--

committed by plaintiff in error. Biggs, and the jury must find,

hi order to convict, an 0%'crt act by Bigi^s, while this portion of

the instruction authorizes a conviction if some one of the overt

acts charged was done by any one or more of the defendants.

The jury might convict under this instruction if an overt act

was committed by WilHamson or \^an Gesner, or by both of them.

No jury could possibly get a correct idea of the law from this

instruction and the one complained of. The instruction com-

plained of is absolutelv erroneous. The instruction which, as it is

claimed, cures the erroneous instruction is itself erroneous and

confusing. It is true, of course, that the instructions are to be

read together, but when read together, if they fail to state the law

correctly, they are erroneous. As far as this curative instriictioi)

is concerned, it is another case of the blind leading the lilind.
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TI-:STIM().\V oFFl^RKI) ACAIXST GESNKR AN'D WIL-

ijAMSox ri:.\i)[.\(i '!(
) SHOW that (;esxer

HAD i-'rali)ll1':xtlv AcgLiRia) school lands
FROM the state OF OREGON.

I'pon this (fucstion it will be necessary to say hut little beyoiKl

what was said in our orij^inal brief (pag;c io() in ])a^e 132),

since but a feeble attempt is niatle in the brief of the defendanl

in error (o sustain the ruling'- nf the (."uurt^ u])(iii this ^rdund.

Xt) attempt is made to attack or distinj^uish the ^reat nmnber

of cases cited in our ori_q'inal brief, nor is there a single cas.^

cited to show that the Courts have ever ^one so far in the ad-

mission of ]:)roof as to collateral offenses, as the Coiun went in

this case. (See supplemental brief of defendant in error, pagei

X(j to ()2. )

ft nnisl be remembered that these alleg'ed collateral offenses

were widel\' dissimilar from the one charg-ed in the indictment.

Indeed, there was no similarity excei)t in the general character

of the offenses.

The offense charj^fed was "conspiracy to sithonr perjury" ui

relation to i^ofcniiiicitl land to be taken un<Ier tlu- timber ond

sloiic law of the Lnited States. The conspirac> was alk\i;ed to

be between ( iesner. Williamson and r>i<,ri;s. and the allci^ed i)lau

was to have the api)Iicants in (pu'slion <;'o before ihi^'^s and swea''

falst'Iy in relation to these tniihcr lands.

Tlie ollu'r crimes soui^ht to be ])roven were subornations of

perjury at^ainst another sovereii;nt\—the Stale of ( )re};*)n—in

relation to another and entireK dillerent class ol lands, to-wit.
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school lands, and before another and different tribunal, and the

acts of alleged subornation were those of only one defendant,

and only two of the defendants were claimed to have been con-

cerned in the alleged collateral crimes.

We submit again that the authorities cited by us in the orig-

inal brief from Courts of the highest authority—some of which

Courts are actually controlling upon this Court, and the others

highly persuasive from the high standing of the judges announc-

ing the opinions—are as near conclusive as anything can be,

where a principle of law is involved. And that not a single case

can be found where collateral crimes, so remote from the one

charged and so essentially different and independent in their

elements, have been admitted in evidence in a case of this kind.

Among the cases set forth on pages ii8 and 119 of the orig-

inal brief to which we wish to call especial attention again are

the Sharp case, 107 N. Y. 427; the Boyd case, 142 U. S. 450;

People vs. Molineux, 61 N. E. 286, and the Paulson case from

Wisconsin, 94 N. W. 771, which are quoted from at length in

the original brief ; and we also desire to call the attention of the

Court to the late case of Ferris vs. People, Illinois Supreme

Court, 21 N. E. 821, and the opinion of /Vgnew, Judge, in Shaff-

ner vs. Commonwealth, y2 Pa. St. 65.

We call especial attention to these cases, partly on account

of the learning and high standing of the tribunals announcing

the opinions, and partly because the opinions themselves are so

clear, able and positive, and so conclusive in their reasoning that

the exception to the rule permitting proof of collateral crimes in

a few peculiar cases, and where the collateral acts are closely
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similar in (.haractcr. is not broad ciioufj^h to justify tlu- introduc-

tion of the evidence offered in tliis case; and. further, hecaus.-

lhe\ show so clcarl\ Iiow j^rcat the prejiuHce and wronjj; is t<>

the defendant when the rule is overste])i)ed. and they so stinij-

ingly rebuke the plausible pretexts under which such evidencr

is so frequently sought to be introduced.

ft is said that this testimony was admissible for tlie ])urpoSv.*

of establishing "knowledge, intent, motive and ])re-existing de-

sign, system and scheme. '" (Supplemental brief of defendant in

error, page 89.) liut it is not pointed out in what way the col-

lateral crimes tended to prove any of these things, or why thes/

things became so ])eculiarly material in this case as to justifv

the setting aside of the ordinary rule and the introducing of a

lot of testimony which must inevitably have greatly prejudiced

the defendant in other ways—other crimes which, even if com-

mitted, ought not to have been permittetl to have prejudiced the

defendant in this case, and of which the defendants, if innocent,

had no notice and no opportunit}- to fairl) meet and disprove.

Let us analyze! The alleged conmiission of these other

crimes certainl\- did not show the inotk'C for the commission of

the crime in (juestion. because the lands were not the same; and

tile fact that a man had committed a crime to get one piece 01'

land does not show a motive for committing a similar crime to

get another piece, any more than the stealing of Sio from one

man shows the motive tor stealing $20 from anollu-r man at an-

other time.

Possiblv the mere fact that these defendants, or some of them.
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ozvned school land which was in the same g-eneral locality as that

filed vipon might have tended in a remote way to show motive

or probable desire on the part of the defendants to acquire the

lands in question, if that desire had been in any way in question.

But here there was never any question about the defendants' de-

sire to control the range in that vicinity and to obtain the land

filed upon by these applicants. Both the defendants, William-

son and Gesner, testified to this, and that they were loaning the

money to these diffeient applicants largely for that purpose.

Surely, testimony so prejudicial to the defendants could not be

put in under the pretext of proving something that was freely

admitted, and stood without question in the case.

Then, again, even if the unquestioned fact that the defendants

were buying and wanting lands in the vicinity was proximate

enough to justify any inference of a motive to commit the crime

in question, which was evidential in its character, yet it should

have stopped with the mere fact of such ownership, and there

was no necessity of gomg into the details and attempting to show

that one of the defendants had coiiiiiiiftcd a crime and suborned

perj}try in acquiring title to such land. Martin vs. Com., 93 i.^'-,

.

189, 19 S. W. 580.

Again, the alleged fact that Gesner had defrauded the state,

or that he had suborned perjury in that regard, could not prop-

erly be said to show any scheme, or design, or system of plan-

ning together with Biggs to get other persons, in entirely inde-

pendent transactions, to perjure themselves in relation to othe:

independent lands, belonging to the United States government

and taken under the timber and stone act—an entirely independ-

ent law.
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'riu' ()iil\ way that tho allcj^cd (Iffraiidini,^ of {hv State of

Orepiii and the alk'.i;c(l perjury in relation to school lands he-

long'infj;' to that state could throw any possihle lis^ht upon any

alleged design, system or scheme, in this case, would be on the

general proposition fliat a had man was more likely to commit

a crime than a good man, and that a ])erson who would suborn

perjury in one transaction might be likely to have done the same

thing in relation to other transactions ha\ing some similar ele-

ments, and this is exactly what all the authorities agree cannot

be done.

So. upon the question of knowledge, in what way would

these alleged collateral crimes tend to show knowledge on the

part of these defendants? Indeed, knowdedge cannot fairly be

said to be an element of this oflFense.

If the defendants did the things charged—that is. if the\'

planned together to make a contract icitli these aTpf'licaiits for the

sale of hind, and then to induce these af'f'Ucants to swear they

had made no such contract—how could there be any ([uestion

al)out their knowledge? The acts charged necessarily ini])lie>i

knowledge. If the defendants did them, they knew they were

doing them, and the acts charged were not eciuivocal in them-

selves. It was not like the act of ])assing counlerfeil nic»ne\,

where the act itself is e(|uivocal. and its Lawfulness or unlaw-

fulness depends t'Utirt'ly u])on the knowledge' of the delendant

as to the char.'icter of the nionew Here there is no such (|ues-

tion involved, because the acts charged were not ecpiivocal in

their nature. The only (|uestion was: did the defendants do the

acts cluirij^ed.' If they did. they must necessarily have had knowl-

edge of the character of thiir action.
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The same is true in relation to the matter of intent. There

was no special intent involved, and no intent was in issue, exce|,t

in so far as the intent is always in issue in every criminal case--

that is, did the defendant intend to commit the act which he ha.;

actually committed? In this case, as in the matter of knowkdgc.

this intent was necessarily involved in the doing of the act

charged, if done at all, because zvhen a man plans to make a

contract zcith anotlier to buy a piece of land, and then induce

that other to go before an officer ajid make oath that he I as

not made any such contract, there is no room left for anv ques-

tion of intent upon his part.

Therefore, these other crimes could only show the intent in

so far as they tended to prove the actual commission of the

offense

—

the doing of the act itself—and it only bore upon rhis

proposition by tending to show that a man who had commiited

one crime—had done one criminal act—would be likely to orj

mit other offense—do another act—of the same general 'iiar-

acter, and this, as we have seen, is exactly what the authonv.e.i

.say cannot be done.

The language of O'Brien, Judge, in the Alolineux case, is

especially instructive here

:

"But that is only another way of asserting the general

proposition that the commission by the defendant of one-

crime tended to prove that he committed another crime ; and

no matter in what form or how often that proposition ;s ;is-

serted, or how persuasive or plausible it may appear, it is

erroneous and misleading."

And again

:

"PP'e may attempt to deceiz'C ourselz'es unth icords and
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phrases hy arij^uin}^ that it is admissible to prove iittei>>. <>)

identity, or the absence of mistake, or so)nethini^ else, in or(|c''

to hrinjT the case within some exception to the general rule

:

but what is in the mind all the time is the thoug^ht. so diflicuh

to suppress, that the vicious and criminal agency that caused

the death of Uarnet also caused the death of Mrs. Adams."

So. in the language of Mr. Justice I'eckham in the Sharp

case

:

"It is a very general and extremely broad and. I think, a

dangerous ground upon which to claim the admissibility of

evidence of this character, to say that it tends to show that

the prisoner was desirous of obtaining a railroad on P)road-

way that he was willing to commit a crime for the purpose

of securing his object. It seems to me this is nothing more
than an attemj)t to show that the i)risoner was capable of

comimtting the crime alleged in the indictment because ho

had been willing to commit a similar crime long before, at

another place, and for the purpose of accomplishing the com-

mission of another act by a different person. * * * //

throws lii^ht upon that intent only, as it tends to sho7i' a

moral capacity to comimt a crime. It gives, under the cir-

cumstances, entirely too icide an opportunity for the coin-ic-

tion of an accused person by prejudice, instead of by evidence

showing the actual commission of the crime for which the

defendant is on trial."

The ])eculiar and special cases in which evidence in relation

t(^ other crimes have been admitted were generally cases

—

I. When- sftnu- specific inirnf rither than the mere inteiu to

do the act charged was cliarged and directly in\-olved. as in the

cases of assault with intent to kill, or to rob. or to ravish, or an

intent to defraud, etc.



-133-

2. Cases where the crimmality of the defendant depended

pecuHarly upon his kiiozvlcdgc as to some essential element, and

where the act itself is equivocal, and collateral acts of a closely

similar nature have been admitted o nthe ground of necessity,

there being no other way of proving knowledge of the essential

fact. Such are cases of passing counterfeit money, etc.

3. Where the collateral act in question is s6 intimately In-

volved with the criine charged as to make it inipossible to fully

present the one without disclosing the othef. Such are cases

AVhefe other articles of property belonging to diffeteht ownefs

are stolen at the same time as the article charged—cas^s whefe

othr stolen articles are found in the possession of the defendant

together with the article in question, etc.

4. Cases where the collateral crime may be fairly said to

furnish a motive for the commission of the crime charged. As

where a person is indicted for stealing a horse, and at the timr

the horse was taken he is claimed to have taken it to aid him

in fleeing from justice on account of some other crime; or where

the defendant is charged with the crime of murder, and it ap-

pears that the deceased had knowledge of some other crime,

previously committed by the defendant, or was engaged in in-

vestigating such previous offense, and therefore the defendant

had a direct motive for getting him out of the way.

We thinj that all the well considered cases, in which the

general rule has been set aside and testimony of other crimes

have been admitted, may be traced distinctly to one of these

classes.
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TluTi' ma\ 1)1- sporadic cases which can he cilcd which liavv

confused thi'si- chstinctions. hut. if so. wo submit that ihcy wi'l

be founil to he poorly considered and not at all persuasive.

It is sometimes said that sucli evidence is achuissihle wlien

"intent" is involved, hut these cases must l)e construed as re-

ferring; to some sf'i'cial intent, and not to tlie mere intent to d

»

the criminal act charged, since a i^^'eneral intent is involved in

$ and essential to ever\- crime, and the application of the exce])tioik

to sucli an intent would (.'Utirely destroy the rule ai^ainst the ad-

missibility of collateral crimes and make them admissible iir

tZ'cry cniJiiiial case, and would be entirelv in conlhct with th«-

Ioul;' line of casi'S cite(l in our original brief on ])a^cs I 18-1 u^

amoiiL;' which are the cases of reoi)Ie \s. Molineux, l'eo])le \s.

Shar]). commonwealth vs. Jackson, and Schaffer \'s. tommon

wealth, already commented on at so nnich length: and the con-

lrollin_y; case of Uoyd vs. I'nited Slates. 142 I '. .^. 450 -controll-

ini^ because in that case flic j^ciicral iiifciil rccf.v dircctlx iivi'ok-cd

it beinq" claimed b\' the <;"overnmenl that the crime was com-

mitted in attciii plui;^ la rob. ^'et the <;-o\ernment was not ]X'r-

mitted to show other robberies committ(.'d I)\ the same defend-

ants only a short time before, Mr. Justice Marian sa\ in^- " proo''

of thciii only tended to f^rcjndicc the defendants i^'itli the jury,

to draic their minds ir:cay from the real Issue."

We think th;it the cases citi'd in the k'arned brief n\ the atti>r-

neys tor the detend;mt m error u]ion a sinnlar ipiestion. and

bearing- somewhat u|)on this, are all bi'lonqiui^' to sonit' one of

the classes that w i' ha\e in<licated. and are clearK distin^uishc-

from the case here.
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The case of Ward vs. United States. i6 Peters 342. clearlv

belongs to both the first and second classes.

The case arose out of alleged fraudulent invoices and a de-

sign to aroid the payment of duties, and thereby defrauf'i A

<rlesign to avoid the payment of duties was specifically allef.,ed

and was an essential element. The other fraudulent in\oices

admitted were closely similar. They were for the same class of

goods, shipped by the same party, to the same party, and under

exactly the same circumstances, and were admissible both for

the purpose of showing the alleged specific fraudulent inteitl.

and also for .showing knowledge that the goods were under-

valued.

Moore vs. United States. 150 U. S. 57. belonged just as

clearly to the fourth exception. It was a case where the de-

ceased was supposed to be investigating a previous crime, which,

if committed by the defendant (as claimed), furnished a direct

and obvious motive for the defendant to get hi mout of the way.

The Olson case in the 133 Federal, and other cases of the

same kind, belonged to the first class. There the very gist of

the ofifense was the intent to defraud, and the testimony in rela

tion to the other ofifense exactly similar in every particular

—

violations of the same law, by the same parties, in relation to

the same class of land.

This case, and all cases where a specific design to defraud

is the gist of the charge, are a long journey from a case likL-

the one at bar, where a conspiracy is charged to do an act which

is unlawful in its verv nature, and which, if done at all, neces-
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san'Iy involves, from the very character of the act. the f^^eiieral

criminal intent.

ft is said in relation to this class of testimony, and also i!i

relation to the evidence as to lands not hein<^- timber land ( al-

thongh it was described as timber land in the indictment), thai

it was admissible in rebuttal, because it tended to show "knowl-

edge and intent." and because it is claimed to have falsified the

claims of the defendant. But knowledge and intent (if material

at all) are al\va\s an clement of the prosecution's case in direct.

and this testimou}- did nijt show any falsity in the claim of th."

defendants unless it ma\' be said to show that they committed

(jther crimes, and therefore were more likely to have committed

the crimes charged, and this, as wc have seen, was clearl\- inad

missible.

If tlu' defendants had detn'ed tlial they were interested iii

land in that locality, or had denied that they desiretl the use of

this land for their sheep, or that the\- wanted other land in that

vicinity, it would have been a different thing: but there was no

such claim whatever. And. therefore, tin- only elTeci of this

ii'siimoiiy was to lead the jury to believe (rightfully or wrong-

full}) thai thi'y had been engaged in other crimes of the sam;-

general character, and therefore were more likel\ iti have com-

nutted this olTense.

However, we are not (K'ptMidiug greatly upon the matter of

(he ])r(>()f bt'ing offered in rebuttal, since the order of jtroof may



—137—

be claimed to be within the discretion of the Court, and we do not

have to assume the task of showing that there was an abuse of

(Uscretion.

What we do claim in that regard is that it at^^i^raz'afcs tlir

error in admitting the evidence at all, since it gave the defend-

ant less notice and opportunity to meet and disprove the col-

lateral charges than he would have had if presented in the gov-

ernment's direct case.

It must be remembered that the case was being tried hundreds

of miles from the locality in question, and that such locality was

a remote interior point, not reached by railroad lines of travel.

and these matters of the alleged collateral ofifenses, of which

the indictment had given the defendants no notice whatever,

were held back and presented at the last minute, within a few-

hours of the close of the case, and when they were entirely de-

fenseless against the deadly venom of the collateral charges.

In this regard we quote from the Circuit Court of Appeals

for the Eighth Circuit, in the case of Golden Reward Mining

Co. vs. Buxton Min. Co., 97 Fed. 417, which was a civil case,

but the reasoning of which is applicable here

:

"And that the attention of the jur ywould have been un-

duly distracted had the trial Court admitted evidence which

would have permitted such issues to be raised with respect

to the ore mined on the defendant's claims during the period

of the trespass. Besides, it would have been not only unfair,

hut extremely prejudicial to the plaintiff, if, after the de-

fendant had opened its case and made considerable progress

therein, a class of testimony had been admitted which would

have compelled the plaintifif, for its own protection, to maky
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a careful oxamitiation of the slopes, levels and drifts within

the defendanrs territory, even if such an examination was

then |)i>ssil)le. for thi' purjjose of showinj^ in ri'huttal u h:il

was the amount and value of the ore which the defendanl

had ohtained within its own claims."

If this is true in a civil case, and as to matters which the par-

ties had some notice by the pleading, how nnich more is it true

in a criminal case where the liberty and reputation of ])resumably

honest and honorable men are in^^olved. and where the evidence

is as to alleged collateral offenses, of which they had no notice,

and of which they can only he supposed t<j have had knowlede^e.

by assuming in cid^'ivicc that they were .if'nV/y ratlier than inno-

cent of the collateral wrongs?

We submit, therefore, that the contention about these col-

lateral ofTenses being admissible for the purpose of showing de

sign ( ?) or knowledge ( ?) or intent ( ?) or scheme (?) or sys-

tem ( ?") in a case of this kind, where these things are on'y

involved, as they are in all criminal cases, is a mere ])retext—

a

mere drapery of idle words, which is to be thrown over the

great wrong and ])rejudice which was done to these defendants

in order to hide its viciousness from view.

The detail and ])articularity with which the criminal element-,

of these alleged acts upon the part of the defendants was i)re-

sented and dwelt upon could not have been for any other pur-

j)osc than the obvious one of prejudicing the defendants b\

holding tluin up before the jury as nu-n of criminal de]>ra\it\

who had been at other times engaged in criminal acts of the

same general character, and therefore who were likely to hav<'

connnitted tin- crime in (juestiou. without giving the defendants

:ui\ chance or notice of what was to be done, or anv f.nir or
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adequate opportunity to meet, or to excuse, or to palliate the

charge of these other crimes.

Let the language of Mr. Justice Peckham, in the Sharp case,

speak again as to the admission of this kind of evidence in a

case like this

:

"// is a very g^cncral and extremely broad, and, I think,

a daiii^crons, ground upon ivhich to claim the admissibility

of evidence of this character to say that it tends to shozv thai'

the prisoner zvas desirous of obtaining a railroad on Broad-

zvay that he zvas willing to coininit a crime for the purpose

of securing his object. It seems to me this is nothing more

than an attempt to shozv that the prisoner zvas capable of

committing the crime alleged in the indictment because hs

had been zvilling to commit a similar crime long before, a'

another place, and for the purpose of accomplishing the

commission of another act by a different person. To adopt

so broad a ground for the purpose of letting in evidence of

the commission of another crime is, I think, of a very dan-

gerous tendency. It tends necessarily and directly to load

the prisoner dozvn zvith separate and distinct charges of past

crime, zvhich it cannot be supposed he is or zvill be in proper

condition to meet or explain, and zchich necessarily tcnd.<

to Z'cry graz'cly prejudice him in the minds of the jury upon

the question of his guilt or innocence. I do not think thac

evidence of the kind in question, and in such a case as is here

presented, legitimately tends to enlighten a jury upon the

subject of the intent with which money was paid many months

thereafter to another person, at a different place, and tc

accomplish the commission of another act. It throzvs ligJU

upon that intent only, as // tends to shozv a moral capacitv

to commit a crime. It gives, under the circumstances, en-

tirely too zvide an opportunity for the conviction of an ac-

cused person by prejudice, instead of by evidence shozviui;

the actual commission of the crime for zvhich the defendant,

is on trial."
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IMPEACHMENT OF WITNESS i;R.\\TON.

It is admitted in the brief of the learned attorneys for the

j::^overnment that this witness was a very imj^ortant witness fo.-

the defendant.

It is true that the learned attorneys see fit to make a flings al

the credibility of the \vitness and say that his tesimony bore tho

"earmarks of perjury."

I'.ut we submit that the statement is entirely g-ratuitous and

has no bearing whatever upon the legal question invoKcd. and

is entirely without foundation in fact.

The air and manner of the witness was as frank and candid

as that of any witness in the case, and there was absolutely no

notive for him to commit ])erjury. He did not know any o;

the defendants at all. excei)t the slight conversation he had with

(jesner at the time of the transaction in hand. There was abso-

lutely no question about his being with the other men at the

time of their talk with ( lesner. All the witnesses for the i)rose-

cution. without exception, corroborated him as to his beinii

there. He did not iiiahc any filing; ichalci'cr. and. therefore,

was entirely free from any criniinalil\ in the matter himself. .\t

the time of (he trial he had bt'en living on a homestead at Sis-

ters. S(jme twenty or thirty miles away from llu- lands in (|ues-

lion, but in the same count \- for two or tlu\-e \i'ars.
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At the first trial of the case nobody seems to have known

his whereabouts, althoug-h his presence at the talk with Gesner

was freely mentioned by the other witnesses. During the sec-

ond trial of the cause he happened to be at Prineville at the offict

of an attorney there and read the account of a portion of the

trial in which the witnesses had narrated what they claimed to

be the transaction. He mentioned the fact that he was present

and gave his understanding of the story, and the result wa:

that in the third trial he was subpoenaed.

There is nothing in the world in his story to justify the reck-

less charge of perjury made in the brief of the learned attornevs

for the defendant in error.

In the intelligent and the frank telling of his story there is

a pleasing contrast with the shuffling, evasive and contradictory

stories of nearly all the witnesses for the government, and one

cannot read his story and then turn to the reflections in the brief

which we are answering without a feeling that the enmity dis-

played grows from the fact that this witness was in a position

where he could not be successfully bullied by government de-

testives into swearing to something which was not true, as he

was absolutely free from wrong in the matter, and therefore no

one could hold any club over his head.

On his direct-examination he was asked to tell, and did tell,

the simple story of what took place at the time of the talk with

Gesner, as he understood it. He did not refer in any way to the

occasion about which he was afterwards cross-examined ( which

was two or three days before the main transaction).

In order for the Court to see just what foundation there was
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for his cross-examination and sul>sc(|uent impeachment in rehr

tion to the collateral matter, wo ])rint his <lirect-examination irr

full:

"Q. Where do you reside
?""

"A. At Sisters. Crook County, C)re.q-on."

"Q. Do you rememher j?oin_c: uj) into the timber with

Campbell Duncan and perhajjs some others in June. igo2?"

"A. Yes, sir."

"Q. On that trip ycni state to the jur\- whether or not

you saw Dr. (lesner. one of the defendants."

".A. Yes, sir. I did; at a claim the\- call the W'illiamsoiT

shearinjTf ]:)lant, on that trip."

"O. Did you hear any talk between Dr. (lesner and thr

people there relative to the timber claims?"

"A. r did."

"0. ^V)U may state who was present, as far as you now

recall, when he made that talk."

"A. There was five. I think, or possibly six. men pres-

ent: to be pcjsitive to the luunber T would not: 1 would no-

swear to that. There was Cam])bell Duncan and a man b\-

the name of Ray : T don't know his name except Ray, and :

think two other men. I would not be positive as to two, but

one other in particular, who said his name was Beard. He
was a man I would not know if I met him api-ain ; I have en-

tirely fortjot his looks, but that was the number. Tliere mig'hl

possibly have been six. but at any rate five. Do you want m*.

to state the conversation ?"

"O. Yes: you ma\' state the conversation as far as you

remember it occurrincj between them referring- to timber

claims."

"A. Well, as rej^jards to the exact matter that wa^-

brought up. 1 would not be positive to the words used, but

at any rate this man who claims—the man 1 think they call-

Dr. (iesner called him Ik'ard. if I remember ri_<jht
—

"

"Q. You think what?"
".\. 1 think ibt doctor called him Heard: this man asked

Dr. (lesner what about thesc^claims ; will you buy them, thesv.

timber claims. Dr. (lesner stated to him that he could noL

buy them, he could not make a contract at all, and, further

he said. 'You can't sell them.' and went ahead to p^ive his

reasons for it."
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"Q. Wliat reason did he give?"

"A. He said that he had legal advice on the matter, and

that he was told that he could not make any contract at all."

"Q. Was there anything said as to what these timber

claims would be worth ?"

"A. Wliy, the doctor did say, finally, that after they got

their patents, if they wanted to sell them, they would be worth

at least $500 to him.""

"Q. Did you hear him say anything about a mortgage?"'

""A. Why, yes, sir."

"Q. What was said about the mortgage?"

"A. About the mortgage?"

"Q. Yes, if anything."

"A. Why, the doctor said he would loan them the mone^

to prove up on the timber claims, and would take their notes.

and take a mortgage to secure him."

"Q. Was anything said as to how long the mortgage

was to run?"

'*A. There was to be no definite period, was my under-

standing ; that it did not make any difference to the doctor

how long they ran, was my vmderstanding of the matter."

"Q. Was anything said about the rate of interest and

how the interest was to be paid ?"'

"A. He said he would charge no interest, provided Ik-

«-ot the use of the grass."

"Q. Did he state for what purpose? Wiiat was his lan-

guage relative to the use of the land?"

"A. Well, I don't exactly understand your question, Mr,

Wilson.""

"Q. Was there anything said so that you knew how the

interest was to be paid?"

"A. Yes, he said that he wanted to use it for grazing

purposes."

"Q. For grazing purposes?"

"A. Yes, sir."

"Q. The use to pay for the interest? For the grazing

purposes?"

*'A. That was my understanding of it."

"Q. Was there anything said in your hearing to th^^

effect that the doctor was to furnish the money to prove up'

on, and after getting the title to pay the balance?"

"A. No, sir, I don't remember anything."
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"Q. Did yon lu-ar him ask ativlxulN if tlu'v were satisfieci

with such a projjositidti, and did tht\ assent (ir dissent?"

"A. I did not.
"

I'rinted record, pages 1102-1105.

This was his entire direct-examination.

L'pon cross-examination the witness testified upon this ques-

tion ) in answer to questions propounded by the defendant, as

follows

:

"Q. How did you hap])en to be up in that ctmntry ai

the time these timber claims were being taken uj)? Where
were you going then?"

"A. I was going to Eastern ( )regon fnjui Lane Count\'.

1 liad been in the hnnljcr l)usiness on the Siuslaw. and go

washed out and ])retty badly used up, lost something liko

$4,000 worth of logs in the flood, and was feeling rather

on the blue order, and didn't feel like logging at the present

time, and I went out there with the idea of taking uj) a

homestead, and possibly locating in the country."

"Q. I thought you were on your way to Idaho: wasn't

you ?"

"A. When f met Campbell Duncan?"

;'Q- Ves."

"A. Xo, sir, I was not."

''Q. Did you say you were?'

"A. I did not."

"O. You didn't tell him that?"

"A. f did not."

•'O. Did you tell anybody that?"

".\. I did not."

"(}. (low did you come to go to C\am])bell Diuican's

hcnise?"

".A. / 7(.'(.v on my 7cay to I 'ale. Orc^^oii. in tl\c casfcn:

part of the state. I had a youiii:!^er brother there by the nann

of Fred, and he icanted me to eome out to where he ha:!

bleated, and I had started at tlial time. thou_i:^hl I leouhi ;^.->
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up there, and I came along zvherc Campbell Duncan zvas li-r

ins.

Printed record, pages 1118-1119.

This was the only foundation for the impeachment.

The witness Adams was then called for the purpose of im-

peaching the witness Branton, and after some p'reliimnary ques

tions was asked the following question

:

"Q. Well, did he state to you that he was going to Idaho

at that time?"

The defendant's objection that this was not proper impeach-

ment and incompetent was overruled, and the witness answered

:

"Yes, sir." And again:

"Q. I am talking about the time he camped there ; did

he state to you that he was going to Idaho?"

Same objection, and the witness answered : "Yes, sir."

Printed record, page 1248.

Then the witness Duncan was called and practically the same

questions were asked of him.

Here, then, the witness was distinctly Jicld up before the ]ur^

as being impeached and discredited in relation to this immaterial

matter—a matter. that had no bearing whatever upon the issues

of the case, and about which either he or the witness for the

prosecution might be readily mistaken.



-146-

Tlu- statciiK-nt that hv madf on [Uv witness stand, and which

was soiij^lit to he ini])oachcd hy this testimony, was his answer

upon cross-examination, that at the time Iw had started to s^o to

I 'ale, ill tin- I'.vtrciiw part of liastcni Orci^oii. where he had a

hrother.

The l"oiirt will take judicial notice that the town of \'ale is

more than 200 miles from i'rineville, in the \icinity of which

place this talk occurred. It could not make the least difTerence

in the world, with the merits of this case, whether he was on his

way to I 'ale in the eastern part of Orei^^oii. as he said on the

trial, or whether he was i:;oiii!^ across the line into Idaho, as it is

claimed he said to Duncan and Adams.

The rule is imiversal that it is error to ])ermit the impeacli-

ment of a witness in relation to such collateral and immaterial

matters, and \et this w'as deliherately done hy the learned attor-

neys for the jai'overnment, and the witness was held u]) hefore the

jurv as discrdited 1)\' a supposed contradiction in relation to such

a matter ; and the rulinj^ of the Court could not he construed in

any otiier way than as indicatino^ to the jury that it was proper

matter for them to consider in that regard.

Of coursi'. the review of I'.ranton's testimony in the brief

of the learnt'd attorneys for the defendants in error is a nKM\.

matter of ari^unment as to his credibility, etc.. and cannot ha\-e

an\ weij^'^ht here. \\'hoe\er may be ri^^ht as to the credit and

truthfidness of this witness, nobody will disi)iUe that we had a

rij.;ht to ha\-e his testimony submittt'd to tlu- jur\ and weii^hed
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by them, free from any discrediting methods that could not h^

appHed to any other witness.

It is said that "no harm could have been done in permitting

Campbell Duncan to testify in answer to the impeaching ques-

tion," because it is said he had already testified to that fact under

cross-examination before the witness Branton had been called

at all." It does appear that there had inadvertently crept into

the case a statement of Duncan of a similar character, but we

submit that this is not an excuse or justification for the deliberate

impeachment of the witness Branton in that regard. The state-

ment by Duncan in his cross-examination was not directly re

sponsive to the question asked, nor was it a matter of any im-

portance at that time, as Branton had not been on the witnes.q

stand, and it was not apparent that it was, or would be, in an/'

way in conflict with his story. The statement seems to have

escaped the attention of counsel on both sides at the time, and

probably made no impression upon the jury. The jury had ab-

solutely no right to consider it for the purpose of inipeachuienf,

since no foundation whatever had been laid for it, and the de-

fendants were entitled to have the Court so instruct the jury.

But when an apparent foundation was laid for his impeach-

ment by the cross-examination of Branton putting the words

into his mouth, and then when Duncan was deliberately recalled

on rebuttal for the very purpose of impeaching the witness, and

the objection of the defendant was overruled, how could the jury

understand anything else but that it zvas a proper matter for t/u-m

to consider as an impeachment of the witness?
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Then, again, it is perfectly obvious that the further impeach-

ment of this witness by Adams, who had ticvcr testified at all in

relation to the matter, would be in all respects damap^inj^ in its

character. Every witness was a new accumulation aj^^ainst the

defendant. As between liranlon and Campbell, the jury mie^hi

believe Rranton. or they might not know whom to believe: but

when to that was added the impeachment by Adams. the\' would

or might probably think that the witness Rranton was effectively

impeached and discredited.

It is too well settled to ^admit of controversy that tlie calling

oi one witness on inipeachment. who was incompetent, or as to

whom there is on foundation laid, will not be any the less error

because some other witness has properly testified to sustain thi

same i}npeaehini^ fact. For who can say that the witness as to

whom no proper foundation was laid was not the ver\- one the

iurv believed? and tlv." same is true in a case of this kind.

But it is said that it was material because, as is said

:

"If IJranton had ex])ected to remain there, he would bo

much more able to remember accurately what (Jesner ha-i

said."

We submit that there is no such rule of logic, but if there

was, and so remote and conjectural a bearing could make a

proper founadtion for impeachment, the argument is entirely

dissipated by the fact that I'.ranton had not testified at any time

that he expecte dto remain in that vicinity. On he contrary,

the statement sought to be impeached was that he was on his

7<.'ay to I ale. which, as we have seen, was more than jno miUs

awav. and it was sought to imjjeach this by showing that he saiii

at the time that, instead of t^oinj^ to I'ale. he was ,i^oiui^ to Idaho.
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What .difference could it possibly make in his memory

wlietber he was going to V^ale on the Oregon side of the line,

or to Idaho across the line, and forty or fifty miles farther on?

It needs no reasoning to show the utter futility of these argu

nients or to make it clear that this witness was held up before

the jury as being impeached, upon a collateral matter which, in

so far as the issues of this case was concerned, was wholly and

entirely immaterial.

But is also said that it was proper cross-exaniinati(Mi for the

purpose of testing the memory of the witness. Assume that thiri

was true for the purpose of cross-examination, and it does nol

follow that you could impeach the zvitncss in relation thereto.

There are many collateral matters about which a witness max

be asked in cross-examination for the purpose of testing h\4

memory ; but the rule is as old as the hills that his answers in

relation to sue himmaterial and collateral matters is conclusive.

Yoou cannot, then, follow it further and impeach him by attempt-

ing to show that he was mistaken, or wilfully and deliberately

lied in relation to such matters.

Rapalje on Witnesses, page 348, Section 209, Subdivision 3.

Thousands of authorities might be cited to the same effect.

])ut the principle is elementary, and we do not deem it necessary

in this honorable Court.

So, it is so plain that the defendant is prejudiced by having

his witnesses held up for impeachment upon such matters that

we have not thought it necessary to cite any great number of

authorities theroen.
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If a learned iuclp^c. sittinj::;' on the heneli. wonld tlii'nk. ever*

on the spur nf the nionieni, that it was proper to Ije considercrl

for such a purpose, how could it l>e hoped that tlie untrained

minds of jurors would not be prejudiced tliereb} ?

The autliorities. however, cited in the main brief are con-

clusive that the admission of such evidence is reversible error

,

and. indeed, theer is no case where it was held otherwise.

Til case of People vs. McKeller, 53 Cal. 65. is directly ir

point on this question. Also the case of Pierce vs. Schaden. 5^

Cal. 540, in which otie of the homorable judges of this Court par-

ticii)ated.

We submit, therefore, that it is perfectl}- clear that, upon thi<

point alone, the defendant is entitled to a reversal in this cause.

There are several other (juestions which were ])resented in our

original brief, Init as the learned attome\ s for the ^owrnmnt

have not attempted to make any answer to them we do not deeii'

it necessary to add anythint,'- further thereon.

in conclusion, as in our original brief, we ai^ain invoke t\v-

judgment of this Court that the ( ouri hdow erred in at Irasi

eight important particuLnrs

:

1st. Jn hoMing that the indictment was sulVicient.

2nd. In holding that evidence of llu- alleged i)eriur\ in the
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mailer of final proof was admissible, and sustained the charge

in the indictment.

3rd. In permitting the witnesses to state their understand-

ing of the transaction with Gesner, and their undisclosed inten

tions as to the final disposition of their claims.

4th. In charging the jury that the indictment might be sus-

tained by proof of an overt act by any of the defendants, whereais

the indictment only charges overt acts of the defendant Biggs.

5th. In refusing to instruct the jury that there must be, ir

some form, a definite agreement or concert of action between

the parties to make a conspiracy, and that a simple intent to

evade the provisions of the timber law would not sustain the in-

tlictment.

6th. In admitting evidence of alleged distinct offenses

against the Stale of Oregon in the matter of its school lands.

7th. In admitting evidence that the lands were not "most

valuable for their timber," and were not subject to entry under

the timber law, and as to alleged perjuries in that regard under

an indictment which did not charge such perjuries, but di<'

charge that the lands ivere subject to entry under that act.

8th. In permitting the witness Branton to be impeached as

to collateral and immaterial matters.

We assume, of course, that however great the supposed in

terest of the government may be in this case, that we will receive

at th hands of this Court every careful protection to our rights

and every presumption of innocence, that the law accords to th'.
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coninioiiest malt'factor charfjed with (Ik- coniiiioner and jj^rossor

crimes—wc ask for nothings more—we are surely* entitled to ex-

pect that. Respectfully suhmitted.

ALl'RMD S. 15b:X.\l-:TT,

II. S. WII.SOX.

Attonievs for IMaintiffs in Error.
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ADMISSION OF EVIDENCE.

The plaintiffs in error contend that the trial

Court committed errors in the admission of evidence,



but in discussing these errors in their brief they

have failed to point out the pages of the record upon

whicii these alleged errors can be found, and we

think that this is sufficient reason for the Court to

decline to pay any attention to them. It is certainly

not the duty of the Court to search through volumi-

nous records to discover whether or not the errors

assigned by the plaintiffs in error actually exist.

As a matter of fact, however, the plaintiffs in

error did not in a single one of the alleged errors of

admission of evidence assigned in their brief, make

a sufficient objection to the admission of the evi-

dence, or save an exception to the ruling of the Court

thereon.

It was our original intention to ignore these as-

signments of error, for the reason stated, but we

have concluded that it is perhaps our duty to aid

the Court by pointing out specifically the place in

the record where these respective alleged errors can

be found, and by calling its attention to the absence

of the proper objections and exceptions as shown

thereby.

As the plaintiffs in error enumerate and specify

one hundred and thirty-nine alleged errors as being

relied upon by them, we will not undertake to point

out where all of them can be found in the record,

but will confine ourselves to those which the attor-

neys for plaintiffs in error have considered of

sufficient importance to present argument upon.



Their argument of these assignments of alleged

error as to admission of evidence, commences on

page 86 of their brief.

POINT I.

The evidence in relation to the first assignment of

alleged error is found in Volume II of the Trans-

cript of the Record, at page 545. The attorneys for

plaintilfs in error purport to quote from the record.

The questions and answers of the witness Christian

Feuerhelm are found at that place. After correctly

quoting the questions and answers, the attorneys for

plaintiffs in error inject into their brief, between

the last question and answer, the following matter

which is not contained in the record, to wit: ''to

' which the defendants objected as incompetent and

* immaterial, calling for a conclusion of the wit-

' ness and not binding upon the defendants, but the

* objection was overruled and the defendants ex-

' cepted, and the witness answered." An examina-

tion of the record at page 545 discloses the fact that

no objection whatever was made, and necessarily no

ruling was made and no exception whatever was or

could have been saved.

It is onl)^ fair to call the attention of the Court to

the fact that in Volume II of the Transcript of

Record, at pages 515 and 516, the attorneys for

plaintiffs in error, have inserted in the bill of ex-

ceptions a statement which does contain an alleged

objection and exception such as they set forth in



their brief. Immediateh" following it, however, is

this statement, to wit: "The following is all of the

" testimony of the aforesaid witness, Christian

*' Feuerhelm, introduced at the trial: September

" 13, 1905. Christian Feuerhelm^ witness called

" on behalf of the Government, being duly sworn,
'

' testified as follows

:

Then follows the complete record of the

proceedings which were actually had in the

Court, and at page 545 the questions and answers

appear upon which the plaintiffs in error predicate

their assigmnent of error. It is apparent that the

aforesaid statement at pages 515 and 516 crept into

the record without being noticed by the attorneys

for defendants in error, or by the trial judge. It

would be unfair to the trial Court and would cer-

tainly not be in the interest of justice to permit ob-

jections and exceptions that were never taken at and

during the trial, to be inserted in the record at the

time of the settlement of the bill of exceptions, as to

the admission or rejection of evidence. The pur-

pose of requiring an objection to be made, and an

exception to be saved, is to enable the trial Court to

then and there correct the error, if any has been

committed, by having its attention specifically di-

rected to the same, to the end that long and e.^pen-

sive trials shall not be had to no purpose.

In this particular instance, the answer of the wit-

ness was in no way prejudicial to tlie ]ilaintiffs in

error, because the witness in effect stated that he



believed nothing except what he had already testified

to as having occurred. This was not in any way

an expression of his opinion, conclusion or under-

standing of the meaning of anything said or any act

done by any other person.

The objection and exception even if it was permit-

ted to be inserted in the Bill of Exceptions with the

knowledge of the Court, were made too late. See

Thiede v. Utah Territory, 156 U. S. 510, and

Mich. Ins. Bk. v. Eldred, 143 U. S. 293.

POINT II.

The next witness is Joel E. Calavan, and the testi-

mony about which plaintiffs in error complain, com-

mences at the bottom of page 356, Volume 1 of the

Transcript of the Record.

The record is correctly quoted in the brief of

plaintiffs in error, at page 87 thereof, down to and

including the question, '^Q. Was anything said

" about why he wanted the claim filed on? A. Why,
'' I think he told me that he wanted to protect his

" range from other stock men." This question and

answer appear at the bottom of page 357 of the

record. Plaintiffs in error say at bottom of page

87 of their brief, "he was then asked this question:

" 'What was your understanding at the time as to

'' what the terms were on which you were taking

" it up?' to which the defendant objected as calling
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" for a conclusion of the witness, and incompetent

'* and not binding on the defendant in any way, but

** the objection was overruled and the witness ans-

*' wered: 'Why I understood that I was to receive

" $500 for the claim when the patent issued.*
"

As a matter of fact the aforesaid question to

which objection was made by plaintiffs in error, did

not immediately follow the last question and answer

quoted by plaintiffs in error at the bottom of page

87 of their brief. On the contrary, an entire page

of questions and answers intervene, to wit: page

358 of the Transcript of Record. The question,

*' What was your understanding at the time as to

*' what the terms were upon which you were taking

" it up", and the objection and the aforesaid answer

appear at the middle of page 359 of the Transcript

of Record.

It should be noticed that the plaintiffs in error

did not save any exception to the ruling of the

Court upon their objection to this question. Had

they done so it must be presumed upon this appeal

that the trial Court would have then and there cor-

rected the error, if it is error. As a matter of fact,

as we will presently endeavor to demonstrate, it was

not error, because the evidence was offered for the

purpose of proving that perjury was then and there

committed by the entryman, Joel E. Calavan, before

the Defendant Biggs, who was a United States

Court Commissioner, and who was then examining

Calavan upon his final proof. It is contended by



defendants in error that it was competent for them

to prove that the entryman committed perjury as

an overt act, in furtherance and in consum-

mation of the object of the conspiracy between

the defendants, Biggs, Gesner and Williamson to

suborn a large number of persons, including said

Calavan, to commit perjury. The fact that perjury

was committed by the entrymen is a circumstance

which may be taken into consideration by the jury

with all the other circumstances in evidence, in de-

termining whether or not the defendants did con-

spire together to suborn a large number of persons

to commit perjury, as alleged in the indictment. It

was material to determine what understanding the

entr}Tiien had, at the time he was making his final

proof, as to what he had agreed to do with the land,

as soon as he obtained the title thereto, in order to

determine whether or not he was then swearing

falsely in stating that he was not purchasing the

land for speculation, but in good faith to appropri-

ate it to his own exclusive use and benefit, and that

he had not, directly or indirectly, made any agree-

ment or contract in any way or manner, with any

person or persons whomsoever, by which, the title

he might acquire from the Government of the

United States would inure, in whole or in part, to

the benefit of any person except himself.

The evidence was not offered for the purpose of

proving what the agreement was, if any, between the

entryman Calavan and the defendants, nor as sub-



staiitive evidence of what that agreement was, but

it was offered solely for the i)urpose of proving that

the entryman Calavan did not l)elieve that the state-

ments were true which he was then making under

oath before said defendant Biggs, as United States

Commissioner. In other words, it is contended by

defendants in error, that upon the trial of defend-

ants under an indictment for conspiracy to suborn

a large number of persons to commit perjury, it is

competent to prove that a large number of perjuries

were committed by persons who were acting at the

suggestion of defendants, and who were thus aiding

defendants to accomj)lish the object which was the

motive for the conspiracy of defendants. The proof

of these perjuries, however, would be merely for

the purpose of establishing them as facts in a chain

of circumstantial evidence, and as thus tending and

aiding to prove the existence of the unlawful agree-

ment among the defendants to procure the commis-

sion of that perjury. The jury were properly in-

structed that thc}^ could not convict the defendants

unless they believed beyond a reasonable doubt that

the defendants knowingly, corruptly and wilfully

procured the respective entrymen to knowingly and

wilfully commit perjury.

POINT III.

The next witness whose testimony is attacked is

Wilford J. Grain. See page 88 of brief of plaintiffs



in error. That part of the testimony of the wit-

ness Grain, upon which the assignment of errors is

based, appears in Volume 1 of the Transcript of

Record, at page 395.

The record covering the questions asked of this

witness, which are quoted on pages 88 and 89 of the

brief of plaintiffs in error, reads as follows

:

"Q. What was your understanding as to whether
*' you had promised to do that or not?

"Mr. Bennett: We object to that, your Honor.

" Let him state the facts.

"Mr. Heney: This goes to the question of his

" BELIEF at the time he made this.

'

' The Court : He may state his belief.

"Mr. Bennett: We object to it as incompetent,

" immaterial and not in any way binding on the de-

" fendants.

"Q. Did you believe you were obligated?

"Mr. Bennett: That is objected to as leading.

"Q. Well, what did you believe?

"A. You mean, do I believe I was under obliga-

" tion to let them have it?

" Q. Yes.

"A. Well, I would have felt that way if I had
" went ahead and proved up on the land and they

" had furnished me the money to do it with.

"Q. Was that your understanding of it?

"A. Yes, sir.

"(Objected to as being leading and calling for

" the understanding of the witness.) "
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The witness had just been shown the written state-

ment in duplicate, or "sworn statement" so called,

which he had signed and sworn to before the de-

fendant 13iggs, as United States Commissioner, when

he tiled upon the land described therein at the in-

stance and suggestion of the defendants. He had

also testified to the agreement which he had made

with the defendants through their agent Watkins,

his father-in-law. The Government was again en-

deavoring to prove that the entr^man had actually

and wilfully committed perjury in applying for the

land. The statement by Mr. Heney that "this goes

" to the question of his belief at the time he made
" this," and the Court's reply that "he may state his

belief," shows clearly that the testimony was not

offered for the purpose of proving what the agree-

ment, if any, between the entr}inan and the defend-

ants was, but that it was offered only for the purpose

of proving that the entrjrman did not believe that the

statements were true which he had then and there

sworn to before said defendant Biggs, as United

States Commissioner.

Again it will be noticed that the question "what
" was your understanding as to whether you had
" promised to do that or not" was left unanswered

by the witness, and that to the question, "Well,

what did you believe"? there was no objection what-

ever made by plaintiffs in error, and that to the

final question, "Was that your understanding of

it", there was no objection made by plaintiffs in
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error until after the witness had answered "yes,

sir". The only objection made at that time was that

the question was *' leading and calling for the un-

" derstanding of the witness". There was no ob-

jection on the ground that it was incompetent, im-

material or irrelevant. There was no motion made

to strike out the answer of the witness, and there

was no exception saved to the ruling of the Court

upon the objection, and as a matter of fact the rec-

ord shows that the Court did not rule upon the ob-

jection at all, for the evident reason that the ob-

jection was made too late, because it was made after

the witness had answered.

POINT IV.

The next witness against whose testimony error

is assigned, is Henry Hudson. See page 89, Brief of

plaintiffs in error.

All that is called to the attention of the Court,

in regard to the witness Hudson, is the following:

"So the question was asked of witness Hudson:

"Q. What did you understand at that particular

" time as to whether you had agreed to sell it to

" Gesner or not?"

There is no suggestion or pretense that the wit-

ness Hudson was permitted to answer the question,

or that he did answer the question, or that the plain-

tiffs in error made any objection to the question, or

that the Court made any ruling upon the same, or
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that they saved any exception to any ruling of the

Court upon the same. It is not even pointed out in

their brief where this question can be found in the

record. The aforesaid question appears in Volume

1 of the Transcript of Record, at page 473, and the

record reads as follows:

'*Q. What did you understand at that particular

" time as to whether you had agreed to sell it to

" Gesner or not?

"Mr. Bennett : We object to that, your Honor.

"(Objection overruled. Defendants except.)

"A. Well, now, 1 don't know. It was kind of

" an agreement; a verbal one, though."

It will be noticed that plaintiffs in error did not

state any ground for their objection in this instance,

and consequently the objection is totally insufficient.

In this instance they did save an exception to the

ruling of the Court.

This evidence was offered for the same limited

purpose before stated, to wit: to prove that the en-

tr^anan Hudson committed perjury at the time he

signed the written statement in duplicate, or "sworn

statement" so called, and swore to the truth of the

same before defendant Biggs as United States Com-

missioner for the purpose of filing upon the land

described therein at the instance and suggestion of

the defendants, and to aid them in the object which

was the motive for their conspiracy to suborn per-

sons to commit perjury.
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This witness had previously testified to his con-

versation with Gesner, in relation to the filing, which

constituted an agreement to sell the land to Gesner

as soon as he obtained title thereto from the govern-

ment, according to the contention of defendants in

error. He had just previously testified that he took

the land up "for speculation". (See middle of page

473, Transcript of Record.)

POINT V.

The next witness, a portion of whose testimony is

assigned as error, is Ben Jones, (See Brief of plain-

tiffs in error, pages 94 and 95). The aforesaid testi-

mony of the witness Jones, which is so quoted in the

brief, is found in Volume 1 of Transcript of Record,

commencing on page 170.

The record, including two questions and answers

immediately preceding the first one quoted by plain-

tiffs in error in their brief on page 94 thereof, is as

follows, to wit:

'^Q. Mr. Jones, at the time you signed this appli-

*' cation were you sworn by Mr. Biggs?

"A. Yes, sir.

"Q. Was this paper read to you?

''A. I think it was.

"Q. Now, at the time you signed it and swore to

" it, did you intend to convey this land to Dr. Ges-

" ner for the consideration named by him to you,
'

' as testified by you, as soon as you obtained the title

" thereto?
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*' Mr. Bennett: Now, may it please your Honor,

" we desire to object to that upon the ground that

" the intention of this witness is not binding in

*' any way upon the defendants.

"The Court: The witness may testify to all the

" acts, all the conversations and the circumstances,

*' and he may also testify to his intention, if it be

" a material element involved.

"(Defendants except to the ruling.)

"A. Yes, sir.

" Q. What was your belief at the time you signed

" and swore to this, as to whether or not this state-

" ment in the paper was true: 'I do not apply to

" purchase the land above described on speculation,

" but in good faith to appropriate it to ni}^ o^^ti ex-

" elusive use and benefit, and that I have not, di-

" rectly or indirectly made any agreement or con-

" tract in any way or manner, with any person or

" persons whomsoever, by which the title I may
'

' acquire from the Government of the United States,

" may inure, in whole or in part, to the benefit of

" any person except myself?

"A. Well, if I had got the $75, it would have ])een

" for my benefit, wouldn't it?

"Q. The $75 would have been, yes.

"A. Yes.

*'Q. But what was your l)elief as to whether the

" purpose witli whicli you wore taking the land was
" to have the land for your own special use and bone-

"fit?
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"A. Well, I had agreed to have taken that from
" Gesner, of course; I admit that; that I did agree

*' to take it from him.

"Q. Then you knew at the time that this state-

" ment wasn't true?

"A. Yes, sir."

The last four questions and answers are very ap-

propriately omitted from their brief by counsel for

plaintiffs in error. The witness Jones was the first

witness called for the prosecution, upon the trial of

the case at bar, and these questions and answers

clearly and unequivocally establish the purpose of

the testimony, to wit : that it was exclusively for the

purpose of establishing the fact that the entryman

Jones knew that he was swearing falsely at the time

he signed and swore to his application to purchase

the land before the defendant Biggs, United States

Com.missioner, at t^'-p ri^tan^e and sufr<restion of de-

fendant Gesner. anr! fhf^t the entrvraan Jones was
committing this perjury for the purpose of, and with

the intent of, aiding the defendants to accomplish

the object which was the motive for them to suborn

a large number of witnesses, including Jones, to

commit such perjury, to wit, in order, as we shall

presently more fully see, to enable Gesner and Wil-

liamson to protect their summer sheep range against

encroachment of other persons in the same business.

It is apparent from the testimony quoted, that it

was not offered as tending to prove, or for the pur-

pose of proving, the existence of a contract between
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the entryman Jones and the defendants, or either of

them, ])y which the defendants had agreed to pur-

chase the hxnd, and by which Jones had agreed to con-

vey it to them as soon as he secured title. The witness

had previously testified that Dr. Gesner, in June,

1902, in Prineville, had told the witness that if he

and his wife would go up there and take a claim near

the clipj)ing corrals on the Wickiup, near the Horse

Heaven countr}^ that Gesner would give them $75 a

piece, when they proved up, and that witness told

Gesner that he would see his wife about it, and that

after seeing his wife he told Gesner that they would

go ahead, and that Gesner told them what day to go

up there, and that there would be others going up,

and that the witness and his wife and their little bov

and Joel Calavan and his wife, went up together in a

hack or rig of their own, sometime in the last days

of June, and that when they reached the shearing

plant, which is known as the Williamson and Gesner

shearing plant they found Gesner there with others,

and that Gesner spoke to him about which land he

was to file upon, and told him where to go to see it.

Two or three days afterwards he went before

Biggs, and that Biggs had the description, he

tliought either Biggs or Gesner; that he filed upon it.

He then identified the filing papers, and they were

offered and admitted in evidence. (See Volume 1

of the Transcript of Record, pages 163 to 170, both

inclusive.) Then follows the testimony hereinbefore

quoted.
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It will be noticed that the only objection made to

the question, "Now, at the time you signed it and
" swore to it, did you intend to convey this land to

" to Dr. Gesner for the consideration named by him
" to you, as testified by you, as soon as you obtained

'' the title thereto?" by plaintiff in error is as fol-

lows: "We desire to object to that upon the ground
'

' that the intention of this witness is not binding in

" any way upon the defendants". It may safely be

conceded that the intention of the witness in that

matter w^as not binding in any way upon the defend-

ants. But it does not necessarily follow that the tes-

timony was not competent, material or relevant. It

was not objected to upon the ground that it was in-

competent, or that it was immaterial, or that it was

irrelevant, and no reason was specified to the Court

as to why it was incompetent, or immaterial, or irre-

levant. In reply to the objection, the Court said:

" The witness may testify to his intention, if it be a

" material element involved." If the intention of

the witness was not a material element involved in

the issues then being tried, it was the duty of counsel

for plaintiffs in error, to point out to the Court the

reason why it was not material.

The foregoing quoted testimony demonstrates the

theory upon which the trial Court admitted the testi-

mony of the various witnesses hereinbefore discussed

as to their understanding and intention, at the time

they were making their applications and their final

proof respectively, as to what they had agreed to
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do, or would do with the land as soon as they ac-

quired title to the same.

It must be remembered that Jones was the first

witness for the prosecution, and that the theory upon

which the case was being tried was completely and

fully exi)osed in the taking of his testimonj^, and

thereafter the Court's rulings were made, in accord-

ance wdth said theory.

The only other assignment of error made by coun-

sel for plaintiffs in error, in relation to the testimony

of the witness Jones, is as follows

:

*' Again, in relation to the final proof, the Avitness

" was asked:

" 'Q. Mr. Jones, at the time that you subscribed

" this final proof paper, what was your intention

" with reference to this land as to what you would
" do with it when you obtained the title?' and was
" permitted to answer: ' A. Let Gesner have
'' it'."

It will be noticed that counsel do not put in their

brief, the objection which they made to the question.

Said question and answer appear in Volume 1,

Transcript of Record, at page 183, but in order to

understand the position of the trial Court, it is nec-

essary to consider the testimony which immediately

preceded that question and answer.

Commencing at bottom of page 180, Voliune 1,

Transcript of Records, it reads as follows:

*'Q. At the time that you made this final proof,
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*' Mr. Jones, did Mr. Biggs say anything to you
'

' about the making of a note or mortgage ?

•' A. No, sir.

** Q. Do you remember any conversation as to

" whether you were to make one at that time?

" A. No, sir. I was not to make any.

''Q. You weren't to make one. But do you re-

*' call any conversation about it with Biggs?

"A. I don't remember about any with Biggs.

*'Q. Do you remember having one with anyone
" else?

"A. Why, I and Gesner talked about the money
" proposition as far as that is concerned.

''Q. When?
"A. At the time I was to file on the timber. He

" was to furnish the money.

^'Q. What did he say about that ?

'' A. Well, he said he would furnish me the

" money.

"Q. And how about your wife?
'' A. He would furnish her.

*'Q. Was that in the same talk where he said he

" would pay the $75.

"A. Yes, I think it was.

"Q. Now, at the time you made this final proof

" what was your intention as to what you would do
*

' with the land when you got title to it ?

'' (Same objection.)

"Court: It goes in subject to the same objec-

*' tion. I understand the objection to apply to this

*' question also.



20

" Mr. Bennett: I think this is a little different

from the other, your Honor. It goes to the matter

of what his intention was at the time of the mak-

ing of final proof, and it may be that it depends

upon that other question that has been holding

back so that we would have some chance to j)re-

sent the authorities to your Honor.

"Court: Mr. Heney, do you contend that even if

the construction must be put upon the indictment

that the conspiracy charged was only on making

that application to enter, that this would still be

admissible testimony ?

'' Mr. Hexey: I believe that it would be, if your

Honor pleases, as tending to throw some light

upon the question as to what the intent of the

party was at the time the original entry was made

;

that it is a part of the res gestae of the trans-

action. If perjury was suborned for the original

statement, the purpose of it was to secure title

to the land for Gesner, and that anything done

that could have been in contemplation of tlie

parties at the time is necessary to be done in order

to complete that purpose would be a part of the

transaction, which would be competent evidence to

show the intent with which the other part was

done.

"The Court: I am inclined to think that that is

the correct rule ; on general principles I think that

would be the correct view to take of it; unless

there is some rule that would be different appli-

cable to this particular charge, I sliould so hold.
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'' Mr. Bennett : I had supposed that the decision

" of Judge De Haven in the matter had become the

" law of the case in all these questions, whether

" favorable or unfavorable, and therefore, I am
'' not prepared at this time to present this matter

'' carefully.

" (Argmnent.)

" (Objection overruled. Defendants except.)

" Q. Mr. Jones, at the time that you subscribed

" this final proof paper, what was your intention

" with reference to this land as to what you would
'' do with it when you obtained the title?

*' (Same objection. Objection overruled. De-
'^ fendants except.

''A. Let Gesner have it.

"Q. Under that agreement?

''A. Yes, sir.

"Q. After you had made your final proof, did you
" receive money back from the land office?

"A. Yes, sir; checks.

"Q. One for yourself and one for your wife?

^'A. Yes, sir.

"Q. Are these the checks and is that your signa-

** ture on one of them and here on the other?

"A. This is mine and this is hers.

"Q. Did you receive a letter with those?

"A. I couldn't say. I don't believe I did.

*'Q. You don't remember what you did with it

" if you had one?

A. No. I don't remember. There might have been
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" a note in there with it from the land office. I

*' believe there was.

"Q. Yes. I mean from tlie laud office?

"A. Yes, sir.

"Q. These came to you from the land office ])y

"mail.^

"A. Yes, sir.

"Q. What did you do w^ith them when you got

*' them?

"Q. (Juror.) From the land office at The Dalles?

"Mr. Heney: Yes. The date of this is January
*' 25, 1904. Both of these checks.

**Q. At the time these were returned to you had
" you given any indication to the land office or land

" officers, in any way, that you did not desire to go

" ahead with that entry?

"A. At that time?

"Q. Yes.

"A. No, I had not.

"Q. Now, then, you received these from the land

" office?

"A. Yes, sir.

"Q. And what did you do with them when you
" got them?

'*A. I put them in the bank there at Prineville,

** the First National Bank, to Gesner's credit.

*'Q. Did you see him before doing so ? Talk with
" him any?

**A. I don't remember whether I did or not, now.

**Mr. Heney: We will offer these two checks in
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*' evidence. That is the amount paid to the land

" office, $411 on each check, and it is a check of

*' Anne M. Lange as receiver of the land office at

*' The Dalles, payable, the first one to B. F. Jones,

" endorsed B. F. Jones, and there are several banks'

" stamps on there.

''(Marked Plaintiff's Exhibit No. 5.)

"Mr. Heney: The second one is the same way,

" 'Pay to Nancy D. Jones.' Same date, January
" 25, 1904, $411. Anne M. Lange, Receiver. En-
" dorsed, Nancy D. Jones.

"(Marked Plaintiff's Exhibit No. 6.)

"Q. Have you done anything further with refer-

" ence to the land since"?

"A. No, sir.

"Q. Have you received a patent for it yet?

"A. No, sir."

It will be noticed that the only objection made by

the defendants to the question in controversy is in

the following language: "Same objection". It is

impossible to tell what counsel for plaintiffs in error

mean by these words, because his next preceding ob-

jection was in exactly the same language (See

Transcript page 181), and his next objection preced-

ing the one on page 181 is found at the bottom of

page 174, and is as follows: "We object to that on

" the part of each of the defendants as incompetent

" (objection withdrawn)." And the next objection

preceding that is on page 173, and is as follows:

" Our objection goes to that", and the next objec-
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tion preceding that is at the top of page 173 and is

as follows: "(Same objection. 1 suppose our ob-

" jection may go to all of this." The next objection

preceding that is on page 172, and is as follows:

"Objected to as incompetent, immaterial and hear-

" say". This last objection was directed tow^ard a

" question as to a statement made by the witness

" Jones to his wife, at the request of Gesner, to the

" eU'ect that Uesner wanted her to hie on a piece of

land, and that Gesner w^ould furnish the money and

pay her $75 for doing so. It is evident that no suf-

ficient objection w^as made to the question assigned

as error, on page 95 of the brief of counsel for plain-

tiffs in error. Moreover, it must be apparent that

the testimony was not offered for the purpose of

proving or tending to prove that a contract for the

sale of the land t^xisted between Jones and Gesner.

On the contrary, it was offered solely for the pur-

pose of showing that Jones wilfully and knowingly

swore falsely in making his final proof.

At page 182, Transcript of Record, Mr. Bennett,

of counsel for plaintiffs in error, says: "It goes to

*' the matter of what his intention w^as at the time

" of the making of final proof, and it may be that

" it depends upon that other question that has been

" holding back so that we w^ould have some chance

" to present the authorities to your Honor." By
that sentence Mr. Bennett meant the question as to

whether or not perjury could be based upon false

swearing at the time of final proof, in answer to
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questions propounded by the General Land Office,

for the purpose of determining whether or not the

applicant was desiring to purchase the land for

speculation, or whether it was being purchased in

good faith by him to be appropriated to his own ex-

clusive use and benefit, and whether he has directly

or indirectly made any agreement or contract in any

way or manner, with any other person or persons

whomsoever, by which the title which he might ac-

quire from the Government in and to such land,

should inure in whole or in part to the benefit of

any person except himself. It was contended by

plaintiffs in error that this false swearing at the

time of final proof in regard to those questions, did

not constitute perjury, because the Timber and

Stone Act did not expressly and specifically require

the applicant to give such testimony at that time;

whereas it was contended by defendants in error that

it did constitute perjury, because the rules and regu-

lations of the land department required the appli-

cant to answer those questions at that time, in order

to enable the department to determine whether or not

he was endeavoring in good faith to purchase the

land for his own exclusive use and benefit, and not

for speculation.

The issuance of the final receipt to all these lands

was delayed because, after the majority of the fil-

ings had been made, the General Land Office dis-

covered that enumerable frauds were being com-

mitted in the State of Oregon and elsewhere, and the
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Secretary of the Interior caused all applications to

be suspended, where the final proof was made before

some officer other than the Register and Receiver,

until an agent of the Land Office could first visit the

applicant and cross-examine him, in regard to the

bona fides of his purchase; that is to say, in regard

to whether he was endeavoring to purchase the land

for speculation or for the use and benefit of another.

Finding that it would take considerable time to ac-

comx^lish this, a general order was issued for the

return of his purchase money to each aiiplicant

whose application to purchase was under suspenion.

If no suspension order had taken place, and Jones

had promptly received his final receipt, after making

final proof, and had immediately thereafter con-

veyed the land by good and sufficient deed to the

defendant Gesner, and had received in considera-

tion of such deed the sum of $75, it could hardly be

doubted that, under this indictment, it would have

been projDer to prove all these facts as part of a

chain of circumstantial evidence tending to prove

the existence of the conspiracy alleged in the indict-

ment.

But, if it would be proper to prove that Jones

actually conveyed the land to Gesner as soon as he

received his final receipt, it is difficult to understand

why it woidd not be equally proper to proA^e that, at

the time he made his final proof, it was his intention

to convey the land to Gesner just as soon as he se-

cured his final receipt, because the fact that ho en-
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tertained the intention of making the conveyance

at the very time of making final proof is a slightly

higher degree of evidence as a link in such a circum-

stantial chain than the actual conveyance itself im-

mediately after securing the final receipt would be.

This is true for the reason that immediately after he

had secured his final receipt he would have the lawful

right to sell and convey the land. Moreover, proof

that he did convey the land immediately after ob-

taining his final receipt would be important as evi-

dence only because the inference could properly be

drawn therefrom that he entertained the intention of

makig such conveyance at or before the time he

made his final proof. Consequentl}^ the direct testi-

mony of Jones as to what his intention was in this

respect, at the time of making final proof, is a higher

degree of evidence.

In White v. State, 53 Indiana, 596, the Court said

:

'

' Because the intention is a fact which cannot
in the nature of things be definitely known to

others, and is hence a matter about which other
witnesses cannot directl.y testify, does not in our
opinion affect the rule that it is admissible."

In Holmes v. Goldsmith, 147 U. S. at page 164,

the Supreme Court says

:

*'As has been frequently said, great latitude

is allowed in the reception of circumstantial evi-

dence, the aid of w^hich is constantly required,

and, therefore, where direct evidence of the

fact is wanting, the more the jury can see

of the surrounding facts and circumstances the

more correct their judgment is likely to be.
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*The compotenf-y of a collateral fact to be used
as the ])asis of le.i^itimate arG^ument is not to

be determined by the conclusiveness of the in-

ferences it may afford in reference to the liti-

gated fact. It is enough if these may tend, even
in a slight degree, to elucidate the inquiry, or
to assist, though remotely, to a determination
probably founded in truth.'

"The modern tendency, both of legislation

and of the decision of courts, is to give as

wide a scope as possible to the investigation of
facts. Courts of error are specially unwilling
to reverse cases because unimportant and possi-

bly irrelevant testimony may have crept in,

unless there is reason to think that practical

injustice has been thereby caused."

In the case of People v. Bentley, 75 Cal. at page

409, the Court says:

**A conspiracy, like most other facts, may be
proved by circumstantial evidence. Indeed, it

is not often that the direct facts of a common
design, which is the essence of a conspiracy,
can be proven otherwise than by the establish-

ment of independent facts, bearing more or less

remotely upon the main central object, and
tending to convince the mind reasonably and
logically of the existence of the conspiracy.

'' In the language of Greenleaf : *If it be
proved that the defendants pursued by their

acts the same object, often by the same means,
one performing one part and another another
part of the same so as to complete it, with a
view to the attainment of the same object, the

jury will be justified in the conclusion that they
were engaged in a conspiracv to effect that o])-

ject.' (3 Orecnl. Ev., sec. 93; United States

vs. Doyle, 6 Saw. 612.)"
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In Brown v. United States, 142 Federal Reporter,

1, decided August 1, 1905, the defendant on trial,

was charged with aiding and abetting an officer of

a national bank, in the misapplication of bank funds

by lending the same to an insolvent corporation, of

which defendant was president, and it was held

that evidence that such officer of the bank, Broderick,

also lent money of the bank to other insolvent cor-

porations is admissible, as tending to show his in-

tention in making the loans charged.

It would clearly have been equally proper to have

proven the intention of the bank officer by his own

testimony. It cannot be possible that the mere in-

ference to be drawn from similar acts performed by

him is a higher degree of evidence than his own

direct testimony under oath, as to what his inten-

tion was. In this case, the bank officer was not on

trial, and evidence of the intention which he had in

withdrawing the money from the bank was admitted

as against the defendant, as tending to prove the

charge that the defendant aided and abetted said

bank officer in the misapplication of the bank funds

by lending the money to an insolvent corporation

of which the defendant was president.

In the case at bar, each applicant, as shown by

the testimony, was an accomplice of the defendant

in the commission of the crime of perjury, and,

likewise, in a conspirac}^ to defraud the govern-

ment of the United States out of a certain propor-

tion of its public lands. Moreover, the counsel for
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plaintiffs in error requested and secured an instruc-

tion to the jury by the trial Court to the effect that

if they believed as to each of said witnesses who had

so applied to purchase lands that he had entered

into an agreement with defendants to convey the

land to them, or any one of them, as soon as he se-

cured title to the same, the jury should weigh his

evidence with great caution and closely scrutinize

it. (See Volume III, Transcript of Record, pages

1458, 1459 and 1460.)

In the case of CommonweaWk v. Smith (Mass.

1895), 40 N. E. Rep. 189, it was held that on the

trial of four aldermen for conspiracy to procure

money to be paid to themselves for their votes for

granting licenses, evidence by a witness that, while

the conspiracy was in force, he and others were

paying monej^ in order to get licenses, and that one

of the aldermen had received the money, is material.

So, likewise, in the case at bar, where the de-

fendants are tried for conspiracy to suborn a large

number of persons to commit perjury, it is material

to show that the persons suborned did actually com-

mit such perjury.

In Lmiih v. the State, Supreme Court of Neb-

raska, 1903, 95 N. W. Rep. 1050, it was held that,

where the defendant was on trial for instigating and

procuring another i)erson to steal cattle, the Court

held that the declarations of the affiant as to his

intention while engaged in the porpotration of the

crime, were admissible in evidence.
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In the Cyclopaedia of Laiv and Procedure, Vol-

ume 8 at page 685, it is said

:

"The evidence in a conspiracy is wider than
perhaps in any other case. Taken by them-
selves, the acts of a conspiracy are rarely of an
unequivocally guilty character, and they can
only be properly estimated when connected with
all the surrounding circumstances." (Citing

Roscoe Crim. Evidence 88, approved in People
V. Saunders, 25 Mich. 119.)

It is admitted by plaintiffs in error (see page 96

of their brief), that if the charge had been suborna-

tion of perjury, the intention of the applicants at

the time of making their preliminary applications,

and at the time of making their final proofs, might

have become a substantive element of these offenses.

As a matter of fact, the intention of the applicants

in the foregoing brief is a substantive element of

the offenses charged in this indictment, and is prove-

able under the allegations of the indictment, because

the Timber and Stone Act makes such intention

of the applicant a material element in that sub-

stantive law which the defendants in this indictment

are charged with having conspired to suborn a

large number of persons to commit perjury, in order

to successfully violate and evade material provis-

ions of.

The indictment itself charges that the defendants

conspired to instigate and procure a large number of

persons to commit the offense of perjury by taking

their oaths that certain declarations and depositions
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by them to be subscribed were true, and thereupon,

contrary to such oaths, stating and subscribing ma-

terial matters contained in such declarations and

depositions which they should not believe to be

true; that the timber lands which those persons

would then be applying to enter and purchase in the

manner provided by law, w^ere not being purchased

by them on speculation, but were being purchased

in good faith to be appropriated to the exclusive

use and benefit of those persons respectively, and

th^t they had not, directly or indirectly, made any

agreement or contract in any way or manner, with

any other person or persons whomsoever, by which

the titles which they might acquire from the said

United States in and to such lands should inure

in whole or in part to the benefit of any person ex-

cept themselves, when in truth and in fact, as each

of the said persons would then well know, and as the

defendants would then well know, such persons

would be applying to purchase such lands on specu-

lation, and not in good faith to appropriate such

lands to their own exclusive use and benefit respect-

ively, and would have made agreements and con-

tracts with said defendants by which the titles which

they might acquire from the United States in such

lands would inure to the benefit of said defendants,

Williamson and Gesner, and the matters so to be

stated subscribed and sworn by the said persons be-

in^ material matters under the circumstances, and

mnttors which the said prrsov.^ sn to he fiuhorned,
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instigated and procured, and which the said de-

fendants would not believe to he true.

It must certainly be competent under such an in-

dictment to prove that the persons who were sub-

orned to make such applications and entries of lands,

did make such false statements at the time of mak-

ing such applications and at the time of making

their depositions in relation to the same, and that

they intended to make such false statements, or in

other words, that they wilfully swore falsely in rela-

tion to such matters, or in other words that they had

such an understanding of the matters about which

they were called upon to testify that they could

not then and there have believed their own state-

ments so then and there made to be true.

Of course, we do not mean to be understood as

asserting that it is necessary to allege that the pur-

pose of the conspiracy was accomplished, or that

if it is alleged in the indictment that the purpose

of the conspiracy was accomplished, it is necessary

to prove it.

At common law, conspiracy was a misdemeanor,

and if the conspiracy was to commit a felony and the

purpose of the conspiracy was accomplished the

crime of conspiracy was immediately merged into

the higher crime of felony; and if it were proven

upon the trial of the conspiracy charge that the

purpose was accomplished a conviction for the con-

spiracy could not be had. Where, however, the con-

spiracy was to commit a misdemeanor there was no
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merger, if the purpose of the consj)iracy was accom-

plished, and it has never been doubted that it was

proper upon the trial of the cons]3iracy to prove

the accomplishment of the jDurpose as a fact or cir-

cumstance in connection with other facts and cir-

cumstances as tending to j)rove the existence of the

conspiracy.

In the case at bar the defendants are charged with

conspiracy to procure a large nmnber of persons to

commit perjury by falsely swearing that each one

was appl}dng to purchase a certain piece of land in

good faith to be appropriated to his own exclusive

use and benefit and not for "speculation". One

of the objects of the conspiracy, therefore, was to

have each applicant swear that he was not applying

to purchase the land for "speculation", w^hereas, in

truth and in fact he was so doing. The intent of

each applicant in this resjoect at the time he was

applying to purchase the land becomes material for

the purpose of proving that the object of the con-

spiracy in this respect was consummated. We con-

cede that it is not necessary to prove that the object

of the conspiracy was consummated, but it is cer-

tainly proper to do so, for the reasons hereinbefore

stated, and if it is proper to do so the testimony of

the applicant as to what his intention was at the

time he was subscribing and swearing to the truth

of his preliminary application papers and at the

time he was subscribing and swearing to the truth

of his deposition upon making final proof is the most



35

satisfactory kind of evidence which can be produced.

It is competent evidence when the intent or motive

of the witness or party is a fact permissible to be

proved upon the substantive law involved in the

case for the purpose of showing the nature of the

transaction.

''In conspiracy cases in the reception of cir-

cumstantial evidence great latitude must be
allowed. The jury should have before them
every fact which will enable them to come to a
satisfactory conclusion."

8 Encyclopedia of Law and Practice, p. 678.

"Much discretion is left to the trial Court in

a case depending on circumstantial evidence and
its ruling will be sustained if the testimony
which is admitted tends, even remotely, to es-

tablish the ultimate fact."

Id. 679. ,

Counsel for plaintiffs in error at page 95 of their

brief assign error as to the witness Evans, who was

also an applicant to purchase land. The testimony

of the witness, Jeff Evans, which is so assigned as

error, will be found in Vol. 1, Transcript of Record,

at page 431. By referring to the record it will be

seen that the attorneys for plaintiff in error made

no objection whatever to the first question quoted in

their brief in relation to the witness Evans, nor to

any of the other questions and answers of that wit-

ness which are quoted in their brief at pages 95

and 96. The brief states that the defendants ob-

jected to the following question upon the ground
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that it was incompetent, immaterial and not binding

upon them, to-wit:

"iNow, at the time you signed that paper what
'* was your intent as to what you would do with the

" land when you secured a patent to it
V"

It is not contended in their brief that the Court

made any ruling upon their alleged objection nor

that they saved any exception to any such alleged

ruling. The record show's that there was no objec-

tion, no ruling, and no exception.

The testimony of Jeff Evans, which immediately

precedes that which is quoted in the brief of counsel

for plaintiffs in error is instructive, and we quote it

for the benefit of the Court. It commences on page

429 of the record and ends on page 431 of the record,

immediately preceding the aforesaid question which

is so assigned as error by counsel for plaintiffs in

error in their brief.

" Q. Do you remember, at the time of swearing

" to this paper, of reading or having read to you
" this statement in it? 'That I do not apply to pur-
** 'chase the land above described on speculation,

" 'but in good faith to appropriate it to my own
" 'exclusive use and benefit, and that I have not

" 'directly or indirectly made any agreement or con-

" 'tract in any way or manner with any person or

" 'persons whosoever hy wliicli tlio title I may ac-

" 'quire from the Government of the United States

" 'Ma.y inure in whole or in part to the benefit of any
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" 'person except myself?' Do you remember any

''talk about that?

" A. l¥en, I think I read the paper myself, and
" I asked Mr. Biggs how that would be and he said
'

' that as long as I did not make any contract I could

" go ahead and prove up on the land. That this

'' that I would get out of it would be for my own
" benefit.

" Q. What did you understand by contract?

" Mr. Bennett: I object to that as incompetent;

" the language speaks for itself. If he did not un-

" derstand Mr. Biggs' language it is not our fault.

" (Objection overruled. Defendants except.)

" Q. What did you understand then by the word
" 'contract'?

" A. Well, I supposed by making a contract that

" I would have to go into writing, that I would turn

" this land over to him or he would pay me, as long

" as I did not sell and take something on it, or sign

" a contract, that it was all right.

" Q. Did Biggs say anything about that to you,

" as to his idea?

"A. Yes, sir, he said that a man could prove up
" on a piece of land that way all right; it was all

" right as long as he hadn't made any agreement,
'

' and the way I understood it was that a man would

" have to go in writing.

" Q. Did he say an5rthing about writing, himself?

" A. No—well, yes, he said that a man would

" have to go into writing or a contract.
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" Q. Did you say for, or did you say or contract?

*' A. For a contract."

Similar testimony was given by a number of wit-

nesses including several, if not all of those whose

testimony is assigned as error by counsel for plain-

tiffs in error, and which is hereinbefore discussed.

Many of the applicants were ignorant, and the de-

fendant Biggs took advantage of their ignorance by

advising them that they had not entered into an

agreement for the sale of the land which they were

then applying to enter, such as is denounced in the

Timber and Stone Act, unless the applicant had

signed a written agreement to that effect. Biggs

further exj)lained to them that they could safely

swear that they were taking up the land exclusively

for their own benefit, respectively, because the profit

which each applicant Avould make out of the land

was for his owai exclusive benefit. Even the witness,

Joel Calavan, who was a school-teacher, testified that

Biggs had explained both these matters to him in the

same way, and that he so understood the transaction.

The jury were entitled to have all the facts and to

determine therefrom whether or not the witness

testified truthfully in this respect as in all others.

It was material for the jury to know whether or not

these applicants had actually committed perjury

in these particulars at the time of subscribing and

swearing to their preliminary application papers

before the defendant Biggs and at the time of sub-

scribing and swearing to the truth of their deposi-



39

tioiis upon making final proof before the defendant

Biggs as facts of greater or less weight constituting

links in the chain of circumstantial evidence tend-

ing to prove a conspiracy between the defendants

to procure a large number of persons, to-wit, those

applicants and others to commit perjury in those

particulars.

There is one otiier witness whose testimony in this

particular is assigned as error by counsel for plain-

tiffs in error, at page 96 of their brief, to-wit:

Christian Feuerhelm. All his testimony so assigned

as error will be found in Volume 2, Transcript of

Record, at bottom of page 546 thereof. An examina-

tion of the record discloses the following condition

of the matter, to-wit:

" Q. You don't understand the question. At
*' the time you filed, did you intend to let Dr. Gesner
*' have the land when you got the title—at the time
*' you were signing that paper—filing?

"A. I guess I thought so.

" Q. You did think so?

"A. I think so."

It v^ill be noticed that no objection whatever was

made to the question by counsel for plaintiffs in

error, although in their brief at page 96 they make
the following statement, to-wit:

"To which defendants objected as incompetent,
*' immaterial, calling for a conclusion of the witness
'* and not binding upon them. Objection was over-

'* ruled and the witness answered."



40

The aforesaid testimony occurred upon the re-

direct examination of the witness after he had testi-

fied fully under cross-examination as to what he in-

tended that he would do with the lands at the time

he was filing upon the same.

It is respectfully submitted that upon the condi-

tion of the record as to these respective assigmuents

of error the Appellate Court would not be warranted

in interfering with the judgment even if the afore-

said testimony was improperly admitted.

But there is another substantial reason why the

witnesses were permitted to testify as to their inten-

tions and understanding at the time they filed upon

the land and at the time they made their respective

final proofs upon the same.

The record discloses the fact that all of the appli-

cants were reluctant to admit imder oath that they

had wilfully committed perjury. With the excep-

tion of the entryman Jones they were practically

all unwilling witnesses. One of them, John F. Wat-

kins, testified in part as follows, under cross-exam-

ination by Mr. Bennett

:

*'Q. Didn't you testify at the first trial of this

" case, Mr. Watkins, in answer to the question, *As
** *a matter of fact, you held the land at a whole lot

*' 'more than you had any idea they w^ould give 5^ou

** 'for it, didn't you? You held it at $1,000, didn't

" 'you?' and did you answer, 'Yes, I calculated to

" 'ask him $800 or a $1,000 for it when the time

" 'came to sell it to him.'
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"A. I think I did, but I done it to favor tliem

' men.

" Q. Done it to favor what men?
" A. These men indicated here. I didn't want

' to swear a straight lie, but I did all I could with-

' out it.

" Q. Do you mean to say that at the other trial

' of this case you swore to a lie to favor them?

''A. I don't think it is hardly a lie. I might

' have calculated on that date, but that was not the

' understanding and that is not what I would have

' done with it.

'' Q. Was this true or false? You say you did

' testify that? Was it true or false that you con-

' templated asking him $800 or $1,000 for it when
' the time came to sell it?

'^ A. Well, I don't know as it was true, and it

' was not false, I thought of doing that after I made
' final proof. I never thought of it before.

*' Q. You thought of doing that after you made
' final proof?

'' A. Yes.

*' Q. And you say now you testified in that way
' at the other trial in order to favor the defendants ?

^'A. Yes.

*' Q. And not to tell the truth?

"A. If I testified to do that, I don't know
" whether I testified to do it before I made final

'* proof.

" Q. Well, you know whether you testified to it

** to favor them, or not, don't you, Mr. Watkins?
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" A. Yes, sir; I done it to favor them.

" Q. You done it to favor them?

" A. Yes, sir.

*' Q. You do remember then, that you so tes-

'' tilled?

''A. Well, I think I did; I aimed to do that. I

" don't remember what I testified to, but after I

" made final jDroof, I intended to turn it over to

" them just as I agreed to do. I don't know what

" I testified to, exactly; I don't remember.

" Q. Did you testify at the other trial in answer

" to the question, 'And if they would give you as

" much as anybody else, jou would give them the

" advantage? If they would give you just as much
'' as anybody else, you would let them have it?

" That was your intention?' And did you answer

''that 'Yes'?

"A. I think I did.

" Q. And in answer to the question, 'And if they

" 'would not, you would let somebody else have it?'

" And did you answer, 'Yes, or that I was free

" 'to do that'

"A. I don't remember what I answered.

" Q. You don't remember whether you answered

" that way or not? I suppose that if you did answer
'* that way, you answered to favor the defendants?

"A. Thatis what Idid."

See Vol. 1, Transcript of Record, pp. 313 to

316, botli inclusive.
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And again at page 320 and 321 of the Transcript

of Record, the same witness Watkins under cross-

examination, says:

"Q. Now did you also tell Doug. Lawson in the

" presence of Green Beard and Henry Beard that

'' you were going to swear there was a contract to

'' save yourself from indictment, that you did not

" think there was any contract, but you were going

" to swear there was to save yourself from indict-

" ment?

"A. No.
'' Q. That being about on the 23d or the 24th of

" August, about 10 o'clock, at the Albany room?
'' A. That I knowed there was no contract.

" That I was going to swear there wasn't one?
" Q. That you were going to swear there was a

*' contract to save yourself from indictment; that

'' you did not think there was any contract, but that

" you were going to swear that there was to save

'^ yourself from indictment?

''A. I don't remember anything of the kind. I

" never swore yet there was any contract.

" Q. What say?

"A. I never swore yet there was any contract.

" Q. You haven't sworn there was any contract?

''A. I don't know what it takes to make a con-

*' tract. There was a fair and square understanding

" about, but I don't know whether it is a contract

" or not. I don't know what it takes to make a

*' contract—a verbal contract.
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" Q. You don't know what it takes to make a

*' contract?

" A. No, not a verbal contract, I don't."

And again at page 326 of the record, under cross-

examination, witness Watkins testified as follows

:

'' Q. Mr. Watkins, at the time you made these

** sworn statements that were offered in evidence

'' here, did you believe them to be true?

" A. You mean the first ones?

'' Q. Yes.

" A. Well, I didn't realize there was anything

" wrong about them; I did not investigate it enough
*' to know.

" Q. Did you believe them to be true?

*'A. What I said?

*' Q. Yes.

" A. No, I don't know as I did.

" Q. WHiat you swore to there?

"A. I never stopped to realize about it; I

** thought it was all right, and Biggs told me I was
'' making no contract, that it was simply an under-
** standing.

** Q. Well, you did not have any understanding;

" you had not had any talk with Gesner at all, had
" you?

** A. No, but what talk I had ^dth Mr. Biggs and
'* their connections with the matter made me know
** thoro was something in it.

'' Q. Oh, you had an idea tliat .you were expected
** to convey?
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*' A. Yes, sir.

" Q. But you hadn't any arrangement with Ges-

*' ner about that at all?

" A. Nothing, only from others, no sir, I never

" had spoke to Gesner until that time about it.

'^ Q. You testified at the first trial that you be-

'' lieved those statements to be true, didn't you, when
" you made them?

"A. I don't know what I testified to.

"Q. Biggs told you, if you had made any con-

" tract to sell the land, you could not sign the affi-

*' davit, didn't he?

" A. Yes.

''A

''

A

Did he?

Yes, sir.

When was it Biggs told you that ?

I think he told me twice; I think he told

" me the first time I ever talked to him about it,

'' and he told me when I went up in the timber. He
" said, if I hadn't made any contract with Dr. Ges-
'* ner it would simply be an understanding.

" Q. And he told you that you could not make
*' any contract and then sign the affidavit properly,

" didn't he?

" A. That is what he did. He said I could not

" contract to sell the land before I proved up on it.

'' Q. Yes, you coald not contract to sell the land

" before you proved up on it. That was the first

" talk he had with you?
*' A. I believe he told me that then, and I think

he told me before I went up in the timber too.
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" Q. He told you two different times?

'* A. I think so. He told me I was maldng no
** contract; it would just simply be an understand-
'

' ing between us that I was to convey the land when
" I got the patent to it.

" I don't remember whether I did or not."

And again at page 337 of the record the witness

testified as follows:

'' Q. At the time your ^\dfe relinquished, or about

" that time, did you receive any word from Dr. Ges-

" ner by letter?

" A. No, I didn't get no letter from him then.

*' Q. This letter was after they had relinquished

" and before you had made final proof, or after-

" wards?
'' A. After I had made final proof, I think.

You got a letter from Dr. Gesner?

Yes.

AYhat did you do with it?

I destroyed it.

What was the substance of it ?

It was that I had better relinquish my
"claim; that we would get into trouble over the

" Government, he was afraid if we went ahead any

*' further."

And again, upon re-cross examination, at page

339, the witness testified as follows:

*' Q. Wliat do you say now? Do you say now
*' you wfuild have sworn to a lie and had your wife,

" for $75?

''A

** A

"A
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" A. No, I would not. If I had thought there

" was any lie about it I w^ould not have had anything
^' to do with it. I knowed it was not exactly

" straight, but I didn't think a man was swearing to

'' a lie—everybody was doing that, as Mr. Biggs
'' said, and there was nothing particularly wrong
** about it.

'

' Q. Did you understand that it was not straight

" and yet was not a lie'?

A. I didn't think it was exactly according to

''law

a
And yet you didn't thmk it was a lie?

A. Yes, I didn't think I was swearing to any
" lie about it, I didn't realize it.

'' Q. Didn't realize it?

''A. No, I didn't.

" Q. As a matter of fact, you was not swearing

" to any lie about it, was you?
** A. I don't know whether I was or not. It

'' looks kind of like it now to me.
'' Q. What?
*' A. It looks kind of like it to me now.
*' Q. You think you were, now?

''A. It looks kind of like I was.

'' Q. When did you begin to think you was
*' swearing to a lie?

'' A. Wlien this thing begin to investigate."

So also the ^dtness Henry Hudson, Vol. 2, Trans-

script of Record, at page 485 thereof, testified as fol-

lows:
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*'Q. Did you receive a letter from Gesner?

"A. Yes, I did.

"Q. At the time Neuhausen was up tliere?

**A. No, it was before that.

*'Q. How long before?

"A. Well, I think it was a week, or a week or

*' two, or such a matter.

"Q. AVhat did you do with that letter?

"A. I burned it.

*'Q. What was the substance of that letter?

"A. Well, he told me I better relinquish; that he

" did not want us peox^le in trouble up before the

'* grand jury, and I think he said that Moody was
'* on the back of it."

So also the Avitness Christian Feuerhelm, in Vol.

2, Transcrix3t of Record, commencing at the bot-

tom of page 547 thereof, testified as follows:

"Q. When you went and talked to him (Gesner)

** al30ut getting money from him, tell us what it

" was that you said, and what he said, to the best

" of your recollection; just what was said.

A. Well, I answered this question a little while

ago.

** Q. I know it, Imt I want you to answer it

*' again now; your own way. I want you to tell

" what it was.

" A. Well, I went over to liim and asked him if

*' he wanted to have me to take up a claim, and he

** says *yes', and that is all I remember. He told

"me to go into Biggs' office and he would fix it.

li
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'*Q. Well, wasn't something said about the money
'' —or whether he would buy it or nof?

'' A. Yes, sir. He told me that he would give

'' $500 for it after I made a deed, and that is all

'' we spoke together."

This testimony was given on re-direct examina-

tion.

Upon the recross examination counsel for plain-

tiffs in error induced the witness to testify as fol-

lows:

^'Q. He said he would give $500 when you got

"a title, didn't he?

"A. He told me he would give $500 for it when
** he got a deed, you know.

''Q. If you wanted to sell it. Ain't that what
'' he said?

"A. That might be said. I couldn't say ex-

^' actly.

And then upon a redirect examination at page

549 the witness testified as follows:

*'Q. Now, did he say, 'if you want to sell it,' or

" did he put that in there at all?

"A. Well, I can't remember if he did say that.

" Q. Well, what is your best recollection as to

*' whether he did or did not say 'if you want to

" sell'; whether he put that in? What is your

" best recollection as to whether he did or did not?

"A. Well, I can't answer that.
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"Q. You can give your best recollection.

"x\. I think that hasn't been said."

Aiid at page 534 of the record the same wdtness,

Christian Feuerhelm, testified as follows:

"Q. Now, then, do you remember the time that

'' Mr. Neuhauscn was up in Prineville in 1904?

"A. Yes, sir.

"Q. You know him, don't you; that gentleman

" sitting there?

"A. Yes, sir.

"Q. About that time, did you receive a letter

" from Dr. Gesner?

'*A. Yes, sir.

''Q. Is that the letter?

"A. I couldn't saj^; I guess it is. It has my
'* name on it.

''Q. T\^iat did you do with the letter which you

" received?

'* A. I gave it to Mr. Neuhausen."

Thereupon the letter was admitted to lie the one

which was given by Feuerhelm to Neuhausen at that

tim.e and it was offered and admitted in evidence,

and appears at page 535 of the record and reads

as follows:

''Prineville, Ore., May 13, 1904.

" Mr. Feuerhelm, Prineville, Ore.

"Dear Sir: That timber claim of yours and all

" of the l)alance I have got to throw them up.

" I am sure we would get into trouble over them
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" before we got through with them, and then be

'' tui'ned do^Ti on them. I know that Mr. Moody

"and the Dalles Land Office are laying for us.

'^ I do not want to get into any trouble over them,

" and do not want any of my friends to get into

" trouble. You go before Mr. Biggs and relin-

" quish your claim.

"Yours respt.

"V. Gesner.^'

And thereupon the following questions were asked

of the witness and the following answers made by

him:

"Now, after getting that letter, did you do as

" requested? Did you go and relinquish?

"A. Yes, sir.

Is that your signature?

Yes, sir.

Before whom did you go?

Before Mr. Biggs."

"A

"A

The paper shown the witness was his written

relinquishment, dated May 14, 1904, and was of-

fered and admitted in evidence.

In Vol. 1, at page 398 of the record, witness Wil-

ford J. Crain, after testifying that he relinquished

at the request of Gesner and that he and George

Gaylord relinquished at the same time and then

went to the office of Gesner and Williamson to get

back their filing fees, testified as follows:
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"Now, who was in Gesncr's office when you got

''there?

*'A. Mr. Williamson and Dr. Gesner.

"Q. What, if anything, was said while you were
" there? State all that was said that you can re-

" member.

"A. I don't remember much about what was
" said. Gesner wrote me out a check for the money
" what I was out for the fees for me and my wife.

"Q. Did you say anything to him about it be-

*' fore he wrote it?

"A. I don't remember now whether I did or

'' not.

"Q. I believe it was $19.50?

"Q. Do you remember how it was signed?

"A. No, sir; I do not.

*'Q. What did you do with it after you got it?

"A. Put it in my pocket.

''Q. Well, what did you do with it after that?

''A. Why, I cashed it. I don't know when it

'' was, wii ether it w^as the same day or not.

"Q. You went to the bank yourself, did you?

*'A. Yes, sir.

''Q. On the Prineville bank?

"A. I think I did.

''Q. Did you see Gaylord get one?

"A. Yes, sir.

"Q. At the same time?

''A. Yes.

''Q. Was Williamson present when you received

"it?
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"A. Yes, sir.

*^Q. Well, Mr. Williamson said that lie didn't

" think it would be hardly safe to go ahead and
" try to make final proof on the claims now that

*' there was—I believe he said Hitchcock was mak-
'' ing a little kick about timber frauds or something
*' in regard to that. He went ahead and read a lit-

'^ tie sketch in the paper to us, in the 'Oregonian',

'' I believe it was, in regard to that. I don't re-

" member just how it read now.

''Q. Anything said about taking up a claim

" later?

"A. Yes. He said he thought later on we could

^' go ahead and file again and go ahead and prove
*' up on the claims."

The trial Court recognized the fact that the ap-

plicants were unwilling witnesses and were in ef-

fect accomplices of the defendants in the crime of

perjury which was committed by them and like-

wise in the conspiracy to defraud the United

States out of a certain portion of its public lands,

and besides giving the instruction hereinbefore re-

ferred to in relation to the testimony of accomplices

at the instance and request of counsel for plaintiffs

in error, the trial Court permitted the prosecu-

tion to lead these particular witnesses whenever it

appeared necessary to do so, and likewise to cross-

examine them.

The importance and necessity of permitting the

cross-examination of just such witnesses by the
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prosecution is recognized by tlie Supreme Court

of the United States in the case of United States

V. Budd, 44 U. S. at page 165, in the following lan-

guage:

"With regard to the two defendants, they
having once sworn that there was no agree-

ment, there was nothing farther to disclose. If

the government d()u])ted their statements un-
der oath, it could have called either one and
cross-examined him to its satisfaction. It is

familiar law tliat where a witness discloses in

his testimony that he is adverse in interest and
feeling to the party calling him, the latter may
change the character of his examination from a
direct to a cross-examination, and the oppos-
ing party is alwa3^s adverse in interest. In
Clarke v. Saffery, Ryan & Moody, 126, in which
the plaintiff's coimsel called the defendant as

his own witness and sought to cross-examine
him. Chief Justice Best said: 'If a witness,

by his conduct in the box, shows himself de-

cidedly adverse, it is always in the discretion

of the judge to allow a cross-examination; Imt
if a witness called, stands in a situation which
of necessity makes him adverse to the party
calling him, as in the case here, the comisel

may, as matter of right, cross-examine him.'

See also People v. Mather, 4 Wend. 229; Bank
of Northern Li] -erties v. Davies, 6 W. & S. 285

;

Towns V. Alford, 2 Alabama, 378."

The examination of the entrymen as to whether

they had an **understanding" with Gesner was a

perfectly legitimate cross-examination after some

of them testified that they had no "contract" with

liim and especially after some of them testified that

Biggs told th(?m that they "could have an under-
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standing but could not have a written contract",

and particularly after some of them had testified

that they miderstood that a "contract" had to be

in writing or it would not be a contract. So, also,

it was perfectly legitimate cross-examination to ask

entrymen, who had so testified, what their "mten-

tion" was, as to conveying the land at the time

they filed and made final proof, respectively.

POINT VI.

Other errors which are relied upon by plaintiffs

in error in their brief commencing at page 98 there-

of relate (a) to the admission of evidence as to the

character of the land upon which the applicants

filed, to ^dt, to the effect that it was not chiefly val-

uable for its tmiber, and that it was in fact less

valuable for its timber than for grazing purposes;

(b) and to similar offenses committed by the de-

fendant Gesner cotemporaneously with the offense

upon which he was being tried and in relation to

lands which constituted an essential part of his

general plan to acquire the control of a certain

sheep range by acquiring all public lands, either

State or United States, which were for sale within

a certain area, so as to have all the lands so pur-

chased make a compact body of land as nearly as

possible.

It is also contended by plaintiffs in error that

the aforesaid evidence was not admissible in rebut-
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tal, even if it would have been admissible as a part

of the main case of the prosecution. This conten-

tion is not tenable for the reason that such evidence

is only admissible for the purpose of showing in-

tent and knowledge or to prove the falsity of the

defendant's theory of defense. Each and all of

the defendants testified in their own behalf in the

case at bar, and admitted certain facts but denied

the alleged giiilty intent with which they were done.

Moreover, the defendants Gesner and Williamson

testified to the reasons which caused them to sug-

gest to the aj^plicants that they should file upon

the land and to loan the purchase money to each

applicant. It was proper to cross-examine each

defendant in regard to his statements as to the in-

tent with which he acted in this matter and in re-

gard to the reasons which he gave for so doing. In

cross-examining the defendants it was proper to

lay the foundation for impeaching them by shelving

that they committed similar cotemporaneous acts

with guilty intent and as a part of the general plan,

system and purpose, and with the same identical

motive As a matter of course it was proper to

thereafter introduce such impeaching evidence in

rebuttal as tending to discredit the testimony of the

defendants and to establish tlio falsity of their

theory of defense.

In the case of Wolfso)i v. Thnfcd States, 101 Fed-

ci-al, A?A, file Circuit Court of Appeals says:

"When a defciulant is on ti-ial for one of-

fense, irrelevant testunony of the commission
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of another offense should not be received. If,

however, the evidence is relevant, if it tends to
prove the commission of the offense for which
the defendant is on trial, or, in cases where
the intent is material, if it tends to show the
intent with which the act charged was com-
mitted, the fact that the evidence shows the
commission of another offense does not serv^e

to exclude it. In Vfood v. U. S., 16 Pet. 342,
360, 10 L. Ed. 987, 994, the Supreme Court,
Mr. Justice Story speaking for the Court,
said

:

'' 'Where the intent of the party is matter in
issue, it has always been deemed allowable, as
well in criminal as in civil cases, to introduce
evidence of other acts and doings of the xDarty
of a kindred character, in order to illustrate or
establish his intent or motive in the particular
act directly in judgment.'

''In the case of Moore v. U. S., 150 U. S.

57, 14 Sup. Ct. 26, 37 L. Ed. 996, the defendant
was indicted for the murder of Charles Palmer.
The govermnent relied mainly on circumstan-
tial evidence. Some of this evidence tended to
show that the defendant was also guilty of the
murder of a man named Cam]). Objection was
interposed to that part of the evidence. Mr.
Justice Brown, speaking for the Court in that
case, said (at page 61, 150 U. S., page 28, 14
Sup. Ct., and page 998, 37 L. Ed.) :

" 'The fact that the testimony also had a
tendency to show that defendant had been guil-

ty of Camp's murder would not be sufficient to

exclude it, if it were otherwise competent.'

"The trial judge carefully limited the appli-

cation of Moxey's evidence. The jury was in-

structed as to its purpose, and was informed
that it was not offered, and could not be used,
for the purpose of convicting the defendants
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of offenses for which they were not on trial.

The fact that this evidence tended to prove an-
other crime does not, as we have seen, exchide
it. The fact that a prosecution based on the
acts offered in evidence would have been barred
by the statute of limitations is immaterial. If
the evidence was relevant, it was not affected

as evidence by the lapse of tlu-ee years from the
occuri;ences.

"

In the case at bar the trial Court carefully limited

the application of all that class of evidence by the

following instructions, to wit:

"As I had occasion to admonish you durinj;^

the course of the trial, however culpable you
may believe the defendants or any of them maj^
have been wdth reference to any offense testi-

fied to but not included in this indictment, or
how^ever well established you m.ay de^m the
criminality of any of them in connection with
any offense other than the one charged, you
cannot find the defendants or any of them
guilty unless you find, beyond a reasonable
doubt, that they have committed the ci'ime of
conspiracy to suborn perjury as defined in

these instnictions, and as charged in the in-

dictment. The examination into such collateral

facts was allowed as tending to esta])lish guilty

intent, purpose, design or knowledge and sliould

]>e so considered in such relation to the charge
under which they are tried."

See Vol. 3, Transcript of Record, pages 1461

and 1462.

And the trial Court further instructed the juiy

upon the same subject as follows:

''There has also been some evidence intro-

duced before you tending to show the acquisi-
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tion of certain lands in an unlawful manner by
defendant Van Gesner, wliich lands belong to

the State of Oregon, situate near to the public

lands described in the indictment in this case.

This evidence is admitted as tending to show
a pre-existing design, plan or scheme on the

part of the defendants Vaa Gesner and Wil-
liamson, as bearing upon the question of mo-
tive in the doing of the particular acts charged
in the indictment; and it is limited in its rele-

vancy to the charges against Williamson and
Gesner. It has no relation to the defendant
Biggs, and you cannot consider it as bearing
upon the question of Biggs' guilt or innocence.

''There is, too, some evidence before you in

relation to the character of the land applied

for by somiC of the applicants, that is, whether
it .was heavily tim^bercd, or stony, or the like.

The question of whether or not the lands ap-

plied for by the several entry men and entry

women were lawfully of a character subject

to entry under the timber and stone law, is not

directly involved in this charge of a conspiracy

to suborn. The relevancy of such evidence is

the relationship it miay have to the motive or

intent or design of the defendants in the do-

ing of the acts charged against them in the

indictment under which they are tried."

See pp. 1463 and 1464, Transcript of Record.

The character of the case under consideration has

necessarily to be taken into account in passing upon

questions affecting admission and exclusion of evi-

dence.

In the case at bar the evidence shows that the

defendants Williamson and Gesner were in the sheep

business and that they had a summer range at a
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place Iviiown as the *' Horse Heaven" country in

Crook County, Oregon, at a distance of about twenty

miles from the town of Prineville, where they re-

sided, and where Dr. Gesner had for many years

been a practicing physician. All the odd sections

of the township which constituted their sunmier

range were owned by a wagon road company and

for a number of years iDrior to 1902 Williamson

and Gesner had leased several of the odd sections

of land from that w^agon road company. They

owned the land upon which their shearing plant

was located at the summer range and did not own

any other land in that vicinity. The wagon road

company had uniformly refused to sell any of its

lands there. In May, 1902, defendants learned that

a rival sheep firm by the name of Morrow and

Keenan had contracted to lease from the wagon

road company practically all of the odd sections of

land in the aforesaid township, and they inmiedi-

ately protested to the agent of the wagon road com-

j)any against its leasing said lands to their rivals

and insisted that they were entitled to have a lease

for all of such odd sections of land themselves.

The agent of the wagon road compau}^ decided,

however, that he must stand by his agreement with

Morrow & Keenan. Tliereupon Williamson and

Gesner immediately employed the County Surveyor

to nm the lines of the different sections of land

in said township for the purpose of determining

wliether or not the springs and small streams of

water wliicli ai*e located in said towiishi]) wore upon
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the odd or even sections thereof. A rough survey

demonstrated that the most vakiable springs and

streams were upon the even sections of land, which

still belonged to the United States. The aforesaid

township constituted the best summer sheep range

in that part of Oregon. It was partially covered

by scraggly timber, which had no market value at

the time, if at all. In many places there were long

stretches of splendid grazing land upon which there

was not a stick of timber of any account. The de-

fendants, Williamson and Gesner, immediately

planned to secure all of the even sections of land

which contained springs or running water so as to

control this entire summer range. In June, 1902,

they applied to the bank at Prineville for a loan

of three thousand dollars and secured the same,

and a few months later they applied to the bank

at Dalles, Oregon, for a loan of six thousand dol-

lars, and secured the same, and all of this money

was advanced by them to the applicants in pajrment

to the Government for their respective purchases

of land. Gesner employed Biggs to attend to the

matter of securing applicants for him and of filing

them upon the land. Biggs was a practicing attor-

ney and was a United States Court Com.missioner

at Prineville. The evidence shows, and it was ad-

mitted by the defendant Gesner, that forty-five ap-

plicants filed upon lands selected for them by him

at and in the aforesaid township within a period

of about two months. Biggs, Gesner, Williamson

and Williamson's wife all filed upon land at the



f)2

same time with eight or nine of the other appli-

cants. The evidence clearly shows that these lands

were selected by Gesner without any regard to

the amount of timber that was on them and solely

for the purj^ose of controlling said sheep range in

said to^^Tlsllip. The testimony of the various ap-

plicants shows conclusively that not one of them

filed upon the land because it was valuable chiefly

for its timber. On the contrary, the evidence

clearly shows that Yerj little, if any of the land,

was valuable chiefly for its timber.

In the case of United States v. Biidd, 144 U. S.,

p. 167, the Supreme Court, in discussing the mean-

ing of the Timber and Stone Act, says

:

"We do not mean that the mere existence

of timber on land brines it within the scope
of the act. The significant word in the statute

is 'chiefly'. Trees growing on a tract may be
so few in number or so small in size as to be
easily cleared off, or not seriously to affect its

present and general fitness for cultivation. So,

on the other hand, where a tract is mainly cov-

ered with a dense forest, there may be sm.all

openings scattered through it susceptible of

cultivation. The chief value of the land must
be its timber, and that timber must be so ex-

tensive and so den^e as to render the ti*act as

a whole, in its present state, sul)stantially un-
fit for cultivation."

In the case at bar each np])licant ndmitted that

he did not examine the land upon which he filed

for the purpose of determining whether or not it

was as good as or better than any of the other laud
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in that vicinity in regard to the amount of timber

growing upon it, and admitted that he filed upon

that particular piece of land solely because it was

the piece selected for him by the defendant Gesner.

In the case of United States v, Budd, at page 163,

the Supreme Court said:

''Nor is this a case in which one particular

tract was the special object of desire, and in

which, therefore, it might be presmned that

many things would be risked in order to ob-

tain it; for it is clear from the testimony that

not the land but the timber was Montgomery's
object, and any tract bearing the quality and
quantity of timber (and there were many such

tracts in that vicinity) satisfied his pm^pose.

This is evident, among other things, from the

testimony of one Tipperry, upon which some
reliance is placed by the Govermnent, which
was that Montgomery offered him one hundred
dollars, besides all his expenses, if he would
take a timber claim in that vicinity (no par-

ticular tract being named) and afterwards sell

to him."

In the case at bar the evidence clearly shows that

Williamson and Gesner were not desirous of pur-

chasing timber lands in a particular vicinity for

the purpose of securing the timber. On the con-

trary, what they desired was to secure the land

itself for grazing purposes. The evidence shows

that there was strong rivalry between the sheep

men and the cattle men for possession of that par-

ticular range, as well as between the defendants

Williamson and Gesner and the firm of Morrow &

Keenan. Under these circumstances "it might be



G4

" presumed that many tilings would ])e risked in

** order to obtain it". It is api^arent that *^one

'* jiarticular tract was a special object of desire"

on the part of Williamson and Oesncr. They

wanted these lands for a shee]:) range. They wanted

to secure the si:)rings and small streams wiiich were

upon these lands for the purpose of controlling the

entire range within that to^^^lship. They had been

occupying the range for several years and had

just discovered that they were about to lose con-

trol of it by reason of the fact that the wagon road

company had leased the odd sections which they

wanted to Morrow & Keenan.

It is difficult to imagine a case in which it would

be more important to establish the motive, if any

existed, by which defendants were actuated to com-

mit the crime with which they are charged in the

indictment.

In the case of Moore v. United States, 150 IT. S.,

p. 60, the Court said:

"We think it was within the discretion of
the Court to admit the testimony in dispute of
Kitty Young. As intimated in the case of
Alexander v. United States, 138 U. S. 353,
where the question relate^ to the tendency of

certain testimony to throw light upon a particu-
lar fact, or to explain the conduct of a par-
tir'ular pei^son, there is a r-ertain discretion on
the part of the trial judge which a Court of
errors will not interfere with, unless it mani-
festly appear that the testiu'ony has no legiti-

mate ])earing upon the question at issue, and
is calculated to prejudice the accused in the
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minds of the jurors. There are many circum-
stances connected with a trial, the pertinency of

which a judge who has listened to the testimony,

and observed the conduct of the parties and
witnesses, is better able to estimate the value
of than an Appellate Court, which is confined

in its examination to the very words of the

witnesses, perhaps imperfectly taken down by
the reporter. It was said by Mr. Justice Clif-

ford, in delivering the opinion of this Court
in Castle v. Bullard, 23 How. 172, 187, that

'whenever the necessity arises for a resort to

circumstantial evidence, either from the nature
of the inquiry or the failure of direct proof,

objections to testimony on the ground of irrele-

vancy are not favored, for the reason that the

force and effect of circumstantial facts usually,

and almost necessarily, depend upon their con-

nection with each other \ And in Hendi'ickson
V. People, 10 N. Y. 13, 31, it is said that 'con-

siderable latitude is allowed on the question of

motive. Just in proportion to the depravity
of the mind would a motive be trifling and in-

significant which might prompt the commission
of a great crime. We can never say the motive
was adequate to the offense; for human minds
would differ in their ideas of adequacy, accord-

ing to their own estimate of the enormnty of

crime, and a virtuous mind would find no mo-
tive sufficient to justify the felonious taking
of human life'. See also Shailer v. Bumstead,
99 Mass. 112, 130; Commonwealth v. Coe, 115

Mass. 481, 504; Commonwealth v. Pom.eroy, 117

Mass. 143; Murphy v. People, 63 N. Y. 590,

594; Kennedy v. People, 39 N. Y. 245; People
V. Harris, 136 N. Y. 423; Commonwealth v.

Abbott, 130 Mass. 472."

The case of Olson v. United States, 133, Federal,

849, decided by the Circuit Court of Appeals, Eighth
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Circuit, Nov. 23, 1904, is xcij instructive upon the

question of the admissibility of evidence tending to

show intent, laiowledge and motive upon the part

of the defendants and of any person whose motive

or intent may become material for the purpose of

showing the nature of the particular transaction

with which he is comiected, although that particu-

lar person's intent or motive may not be one of

the issues in tlie case. In the Olson case the de-

fendants were indicted for conspiracy to defraud

the United States by means of illegal entries of

timber lands by different persons. A number of

separate indictments were returned against the

same defendants relating to the acquisition of dif-

ferent pieces of land at about the same time and

the cases w^ere consolidated for trial and this fact

among others was assigned as error by the plain-

tiffs in error. The Appellate Court held that they

were all the same class of crimes and offenses and

might have all been joined in one indictment in

separate counts thereof, and that where there are

several indictments which might have been joined

in one indictment they may be consolidated for one

trial under Section 1024, Revised Statutes of the

United States.

In flisrussing the moaning of the Timber and

Stone Act the Court says at page 853

:

**This view of the menning of the statute

forbids sustnininq; the contention of counsel for

l>laii)tiff in evro]' thnt there ran be no viola-

tion of the act unless an enforceable agreement
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was made by the applicant before his applica-

tion to enter the land whereby the title should
inure to the benefit of another. To hold that

the provisions of the statute that the applicant
shall not have in any manner, directly or in-

directly, m.ade any agreement or contract where-
by the title which he may acquire shall inure

to the benefit of any one except himself, con-

templates an agreement or contract in writing
good under the statute of frauds, would be to

destroy the prohibitive conditions mentioned,
and render ineffectual the object and purpose
of the statute."

And at page 854 in the same case, in comment-

ing upon the admission of evidence of similar of-

fenses committed at or about the sam^e time for the

purpose of assigning the intent of the parties in

the case on trial, the Court said:

"We see no objections to the validity of the

indictments which were dismissed; but, even
though they w^ere invalid, no prejudice resulted,

as all the evidence received was admissible un-
der the indictment upon which the conviction

was had. The charge was conspiracy to defraud
the United States out of a large tract of land.

A portion of the lands were embraced in each
indictment, and in the trial of either case evi-

dence which tended to establish other related

acts of the same character, done at or about
the same time, were admissible as tending to

establish the m.otive and intent of the defend-

ants. In Wood V. IJnited States, 16 Pet. 342-

360, 10 L. Ed. 987, it was said:

'' 'Fraud, being essentially a matter of mo-
tive and intention, is often deducible only from
a great variety of circumstances, no one of

which is absolutely decisive, but all combined
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together mo.y become almost irresistible as to

the true nature and character of the transaction
in controvers^y. The case of Irving v. Motley,
7 Bing. 513, turned upon this very point. There
the action was trover to recover back goods which
had been purchased by an agent for his prin-
cipal by means of a fraud. In order to estab-

lish the plaintiff's case it became necessary to

show that other purchases had been made by
the same agent for the same principal, under
circumstances strongly presumptive of a like

character. No doubt was entertained by the

Court of the admissibility of the evidence.'
"

At pages 856 and 857 the Court further discusses

the question of the character of evidence which is

admissible for the purpose of establishing the con-

spiracy to defraud the Government out of the land

and particularly to establish the intent of the de-

fendants when the case is tried upon the theory

advanced by them that the entries were made by

the respective entrymen in good faith and not for

speculation or under a prior contract or agreement

to convey the same to the defendants as soon as

title was acquired. The statements of the Coui*t

upon this subject are so applicable to the case at

bar that we feel justified in quoting from them at

length. The Covirt said:

"The indictment was bnsed and the trial had
upon the theory that tlic^e entries were not

nifide in good faith Iw the several entrATnen for

their o\\ti use, but were made for the use and
])ent'fit of one or all of the defendants. A large

amount of testimony was iTitroduced for that

]»n]-])ose; in other words, it was sought to es-

tablish that the various entrjTnen, at the time
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they made their entries at the land office, did
not intend the purchase to be for their own
use and benefit, but as the agent or hireling of

the defendants, for the use and benefit of the

defendants, or some of them.. We have before
said that it was not necessary for the Govern-
ment to establish an express agreement that the

entry was made for some one other than the
entryman, but that it was competent to show
that the motive and intent of the party mak-
ing the entry was that it w^as for the use and
benefit of another; that the question for the

jury to determine was, what was the purpose,
intent and motive of the parties when they
made the entry'? That being so, it follows that
the intent and motive of the party was the

subject of inquiry; and the law we thnik to be
that, whenever the m.otive, belief or intention of

the person is a material fact to be proved under
the issue, it is competent to prove what such
motive, belief or intention was by the direct

testimony of such person, whether he happens
to be a party to the action or not. Berkey v.

Judd, 22 Minn. 287 ; Garrett v. Manheimer, 24
Minn. 193 ; Gardom v. Woodward, 44 Kan. 758,

25 Pac. 199, 21 Am. St. Rep. 310; Frost v.

Eosecrans, 66 Iowa 405, 23 N. W. 895; Brad-
ner on Evidence, 390. The testimony of such
party as to his intent and motive is not con-

clusive, but is competent. We do not wish to

be understood as saying that, had the Govern-
ment shown a specific, express agreement be-

tween the entrymen and the defendants that

in consideration of a given sum they would
enter the land and then convey to the defend-

ants, such testimony would be admissible. It

is unnecessary to now pass upon such a case.

What we do decide is that where it is sought to

show by a chain circumstances that a party
in doing an act was actuated by an illegal pur-

pose and motive, it is competent for the party
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to testify directly that he had no such purpose
or motive; and, also, where it is sought to show
by a chain of connected acts and circumstances
that an agreement existed, an agreement requir-

ing the concurrence of m.inds, that it is compe-
tent for a party to such alleged agi'eenient to tes-

tify directly that no such agreement existed.

*' Defendant offered evidence to show the

value of the timber upon the land in question.

This was ol^jected to as incompetent and im-
mnterial, and the objection sustained. Wliile

it is true tliat, if the evidence estal^lished the

existence of tlie conspiracy and the overt act

as alleged, it would be immaterial what the

value of the timlier was, yet we think its value
competent evidence to be considered in connec-
tion with, all the other facts and circumstances
as bearing upon the question Avhether or not
the entry was made in good faith or for the use
and benefit of another. We think it would have
been competent for the Government to have
shoT\Ti, had it been a fact, that the timber upon
each tract was worth, say $1,500, and that the

same was sold for $500, as bearing upon the

question whether tlie entry was made pursuant
to a prior arrangement or agreement that it

should be for the benefit of the purchaser. In
all cases involving the fraudulent transfer of

property we miderstand the law to be that in-

adequacy of con':;] deration is a circumstance
to ])e considered in detennining the bona fides

of the transaction; and it would be competent
for the Government to show inadequacy of
consideration as a circumstance bearing u]ion

the good faith of the transaction, we see no
reason why it wns not eompetent for the de-

fendant to show that full consideration was
paid, as bearing upon the bona fides of tlie

liniisnction. We ndliere to the rule announced
in Golden Reward Min. Co. v. Buxton ]\Lin. Co.,
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97 Fed. 413, 38 C. C. A. 228, wherein it was
announced by this Court

:

" 'That testimony which does have some tend-

ency to establish a material fact may be re-

jected by a trial judge, and should be rejected

when its admission will have a tendency to

divert the attention of the jury from the pre-

cise issues involved in the case and protract the

trial beyond reasonable limits.'

''We do not think, however, that the qualifi-

cation of the general rule there aimounced ap-

plicable to this case, as it does not appear that

this question of value would have necessarily

protracted the trial or had a tendency to divert

the attention of the jury from the real question

;

and, as we think the question of value a proper

circumstance to be considered in determining

the good faith of the transaction, the testimony

should have been admitted. There is, however,

another reason why the testimony should not

have been excluded. The Government gave in

evidence the affidavits of the various parties,

when filing papers in the land office, showing

the value of the timber upon each quarter sec-

tion to be from $700 to $800. True it is that

this was not offered by the Government for the

purpose of showing the value, yet the value thus

stated was before the jury, and we cannot say

that it did not have some mfluence when con-

sidering the other evidence in the case, in de-

termining the good faith and bona fides of

the various entries. Where the Government
gives in evidence the declaration of a party

upon a material matter, we think it competent

for the party to show what the real fact is

in respect thereof."

In the case at bar it is apparent from the evi-

dence, as has been before stated herein, that each



entrjmian conspired with the defendants to defraud

the Government out of the particular piece of land

upon which he filed, and if the defendants herein

had been tried for conspiring to defraud the Gov-

ermnent out of all the lands filed upon by said

forty-five cntrjnnen it must be conceded that the

intention of each entryman at the time he filed

upon the land and at the time he made his final

proof would ])e material and could be proven by

his own testimony as well as by circumstantial evi-

dence such as his action in disposing of the land

by conveying the same immediately after receiving

his final receipt had the transaction progressed to

that point. It cannot be doubted that his intention

could be proven by his own testimony. His testi-

mony would not be conclusive as to the fact, but

it would be highly persuasive and clearly competent.

In the case at bar an express agreement between

the entrymen and the defendants that in considera-

tion of a given sum they w^ould enter the land and

then convey to the defendants was not proven, at

least as to some of the entrymen, and it was claimed

upon the trial by the defendants that no such ex-

press agreement was made vdth any one of the

entrymen, and it was insisted by defendants upon

the trial that all of the entries were made in good

faith/iy the several entrymen for their ovm. use,

undc^' an agreement to permit the defendants Wil-

linmson and Gesner to graze their sheep upon the

Innd in lieu of paying interest upon the purchase

price of the land which was to be loaned to each
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the Government. The Government relied upon a

chain of circumstances to prove that the defendants

in the case at bar procured each and every one

of the forty-five entrymen to swear falsely in mak-

ing his application and in making his fuial proof

by swearing that he was not taking the land on

speculation, but was taking it for his own exclusive

use and benefit, and that he had not, either di-

rectly or indirectly, made any contract or agreement

with any person whomsoever by which the title

which he acquired to the land would inure to the

benefit of any other person whomsoever; whereas,

in truth and in fact, he was applying to purchase

the land on speculation and mider a prior under-

standing and agreement to convey the title to the

defendants as soon as he acquired it from the Gov-

ernment. The fact that the land in many instances

which was filed upon by certain entrymen contained

very little timber and that such timber contained

no market value was one of the circumstances

relied upon as constituting a link in this chain of

evidence, and the fact that the defendants, William-

son and Gesner, needed the land for grazing pur-

poses, and that in most instances it contained

springs and running water and was valuable

to them for grazing purposes and was more

valuable for such purposes than for its timber,

was another circumstance relied upon by the prose-

cution. These facts tended to prove motive on the

part of defendants in conspiring to suborn the en-
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trjTnen to commit perjury as alleged in the indict-

ment. They bear upon the bona fides of the trans-

action and the good i'aith of the entrymen as known

to the defendants, because it is indisputably proven

that one of the defendants selected the land to be

filed upon for each of the forty-five entrymen, and

the evidence strongly tends to prove that in each

instance the land was selected by said defendant

solely with reference to its availability and useful-

ness for grazing purposes and to enable him to

control that siunmer range, and these facts also

tend to prove that what the defendants William-

son and Oesner wanted was the land and not the

limber.

In the Olson case the entr^nnen ''were all in-

•' formed by Olson that they could make $50 by
" taking a piece of land under the Stone and Tim-
" ber Act, but were also informed by him that

" under the law they could not offer to sell it until

*' after they had made final proof".

Of course the prosecution was not bound by this

express statement, which was indisputably estab-

lished as having been made by the defendant to

each entryman, and, as the court held, it was clear-

ly competent, nevertheless, to prove that at the

time each entrjTuan filed and made his final proof

he did intend to convey the land to Olson in consid-

eration of a net profit of fifty dollars.

The case is on all-fours with the case at linr. as to

the principle involved, to wit, the right to prove



75

that tlie object aud purpose of tlie conspiracy; as

accomplished and consumniated, was a fact or cir-

cumstance tending to prove a link in the chain of

circumstantial evidence that the conspiracy had been

entered into. If it is competent to prove that the

Govermiient was actually defrauded of the land,

under an indictment charging the defendants with

conspiracy to defraud the Government out of the

land, it would logically follow that it is com-

petent to prove that perjury was actually com-

mitted by certain parties under an indictment

charging the defendants with conspiring to suborn

those persons to commit perjury.

In Volume 3, at page 1144 of the Record^ Camp-

bell Duncan, one of the entrymen, testified as fol-

lows :

''Q. What did Gesner say:

''A. Why, he said that he would loan us, I think

" it was $450 or $475 when we proved up and gave
'* him a mortgage on the land, for thirty or sixty

** or ninety days, something like that. When we
'' were ready to turn it over, he would pay the

'' balance; the remainder of the $500 for the deed."

And commencing at the bottom of page 1148, the

witness, in testifying about his signing and swear-

ing to his original application paper? before the

defendant Biggs as U. S. Commissioner, testified as

follows

:

*'Q. Do you remember as to whether anything

*' special was said about that, and as to your right
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** to have any agreement or understanding with Dr.

" Gesner or any one else as to what was to be-

*' come of the land after you got title? Do you
** remember whether Mr. Biggs said anj^thing about
** that at the time?

*'A. Who was to get the land?

"Q. Yes, or what right you might have?

''A. He said we could have an understanding.

*' We could not make any contract.

"Q. What did you understand hy contract?

'' (Objected to as immaterial and incompetent. Ob-
*' jection overruled. Defendants except.)

"A. I thought that it had to be drawed up in

'' writing.

"Q. Now, at the time that you signed this, what
'' was 3^our intention as to what you were going

" to do with the land when you got title?

*' Mr. Bennett: That all goes in subject to our
'' objection, I suppose, your Honor?

*'A. I intended to let them have it.

"Q. (Court): Intended what?

'*A. To let Gesner have the land.

"O. To let him have it for wliat considora-

'' tion?

''A. For the remainder of the !^500, that would
" be about $75.

"Q. Who was to furnish the final proof money?
"A. Gesner.

"Q. Now, who attended to the publication of

"the notice, do you know, and payment to the news-
** papers?
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"A. They did.

"Q. You didn't do anything about it?

''A. No.

"Q. After signing these papers, did you take

" them with you, or what did you do with them?

"A. No.

"Q. What did j^ou do with them? Leave them
'' there with Biggs?

"A. I think so."

The witness then proceeded to testify that both

he and his wife relinquished their filings, without

making final proof on the land, and that they did

this at the suggestion of Gesner and Williamson,

just before the time arrived for making final proof.

The witness was working at a livery stable in Prine-

ville, and Gesner went to the stable and took the

witness to his office^ where Williamson was seated,

and told the witness that he could not let him

have the money to prove up, and that Dr. Gesner

picked up the '

' Oregonian ", and handed it to the

witness and told him to read a certain article that

was in it. The article appears at pages 1155 to

1157 of the Record, and reads as follows:
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'IIITS THE SHARKS.

SECRETARY HITCHCOCK ON PUBLIC LANDS.

POINTS TO OREGON CASES.

Urges Early Appeal of the Timber and Stone Act, and Penalty for

Law Violators.

Bold Words on the Evil of Fencing the Public Domains by Private

Interests—New Irrigation Law, Forest Reserves.

"Oregonian News Bureau, Washington, D. C,
Nov. 23.—The recently discoA'ered timber frauds in

Oregon are rather widely exploited in the annual
report of Secretary Hitchcock of the Interior De-
partment, and held up as a forceful argmnent for

the innnediate revisions of the Timber Laws. Al-
though the Secretary cites facts and figures here-

tofore published in the 'Oregonian', he is gracious

enough to omit from his official report the name of

the State in which these frauds were discovered.

His conmients, nevertheless, are so pointed and so

exjDlicit that they cannot be mistaken. After show-
ing the phenomenal increase in entries in Oregon
under the Timber and Stone Act, in the last quar-

ter, over those of the preceding three months, the

Secretary says: 'Should this rate of entry con-

tinue during the entire year in that State, it would
mean the acquisition, in roimd numbers, of 600,000

acres of timber lands under the Timber and Stone
Act, and if the same activity in that class of en-

tries were extended to tlie other public land States,

then before the expiration of two years practically

^very acre of unapi)r(»priated pu])lic timbered lands

would have l)een a])sorbed, and the successful opera-
tion of the Reclamation Act of June 17th last ren-

dered d()ul)trul, it' its failure be not absolutely as-
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sured, for the reservation of public timbered lands
that must of necessity be made to assist in con-

serving the waters to be impounded by the irriga-

tion systems to be established under that act will

be defeated or made so expensive by the purchase
of said lands from private owners as to greatly
delay the completion of the irrigation systems con-

templated by that act,

"The reports of the special agents of this de-

partment in the field show that, as some of the

local land offices, carloads of entrymen arrive at

a time, every one of whom makes entry under the

Timber and Stone Act. The cost of 160 acres of

land under that Act and the accompanying com-
missions is $415. As man}^ as five members of a
family who, it can be readily shown, never had
$2075 in their lives, walk up cheerfully and pay
the price of the land and the commissions. Under
such circumstances, there is onl}^ one conclusion

to be drawn, and that is, where a whole carload
of people make entry under that Act, the unan-
imity of sentiment and the cash to exploit it must
have originated in some other source than them-
selves.

^^PunisJiment for Violators of the Law.

"In all such cases a rigid inquiry will be insti-

tuted, to determine the bona fides of the entry, and
if it be ascertained that the entry was not made in

good faith, but in the interest of some person or

persons other than the entrymen, the entry will be

promptly canceled and the proper criminal pro-

ceedings instituted against the entrymen."

The witness testified as follows, as to what oc-

curred after he read the article

:

"Q. What was said after the paper was hand-

" ed to you to read and you read it, by either Wil-

" liamson or Gesner?
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"A. Gcsncr said that I better go and relinquish;

** that Hitchcock was mad." (See Transcript of

Record, page 1154.)

At page 1157 to 1159 of the Record, the witness

testified as follows:

''Q. Now, when you went to Biggs' office to

'' sign that relinquishment, what was said by Biggs,

" if anything?

"A. Well, when I told him what I came for,

" he drew up them papers. I don't remember that

*' he said anything in regard to it.

"Q. What, if anything, was said about filing

** fees? Had you paid your own filing fees, or who

" had paid them?

"A. I had given my note for the money.

"Q. At the time you filed, you gave a note for

" the filing fees, did you?

''A. Yes, sir.

"Q. And for the publication notice?

"A. Yes, sir.

"Q. How much did you give the note for?

''A. I think it was $19.00. I and my wife.

"Q. That was for you and your wife. At the

" time of filing, what was said about the giving of

" that note? What was the conversation in relation

" to it?

**A. Why, I spoke to Gesner in regard to letting

** me have the money to file. T had the money,

** but I had use for it; he said he couldn't let me
** have it, couldn't, or something that way, and



81

" walked away. But later on, he came back and
" said that Biggs would fix that up when I went

" up there to his office, and he drew up the note

" when I went up there.

"Q. Where were you working at that time?

''A

''A

For William Adams.

On the farm?

Yes, sir.

What wages?

$35 a month.

Had you saved up any money? Were you
'' ahead any?

"Mr. Bennett: That is all objected to as im-

'^ material and incompetent.
'

' Court : I think it is competent to show whether
*' he had any money.

**A. I didn't have very much.

"Q. What do you call much? How much did

" you have?

"A. $15 or $20.

'

' Q. Now, then, at the time that you relinquished,

*' what was said about the note, if anything? Or
" what was done about it?

'^A. Well, after 1 relinquished, why Biggs had
** overlooked it, and then I called his attention to

*' that note, and he handed it to me."

The foregoing article from the "Oregonian", of

date November 24th, purporting to be a telegram

from Washington, D. C, dated November 23rd, and

entitled ''Hits the Sharks", was also shown to the
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entniiicn, Wilford J. Grain and George Gaylord,

immediate^ after they had relinquished their filings,

in accordance with a request sent to them by Ges-

ner. The defendant Williamson was present in

Gesner's office when Grain and Gaylord arrived

there from Biggs' office immediately after relin-

quishing. The testimony of Grain as to what oc-

curred at that time appears at pages 398 and 399

of Volume 1, Transcript of Record, and reads as

follows

:

"Q. Who else was there when j^ou went before

" Biggs to relinquish?

"A. George Gaylord.

'*Q. Now, where did you go from Biggs' office?

"A. Why, I think I went down town a little bit,

'' and then to Dr. Gesner's office.

"Q. Did anybody go with you to Gesner's of-

" fice?

"A. Yes, sir.

*'Q. Who?
"A. George Gaylord.

"Q. NoAv, who was in Gesner'r^ office when you
** got there?

*'A. Mr. Williamson and Dr. Gesner.

"Q. What, if anything, was said while you were

" there? State all that was said that 3^ou can re-

*' member.

''A. T don't remember much about what was
** said. Gesner wrote me out a check for the
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** money what I was out for the fees for me and
'' my wife.

*'Q. Did you say anything to him about it be-

'* fore he wrote it?

''A. I don't remember now whether I did or

'' not.

"Q. I believe it was $19.50?

''Q. Do you remember how it was signed?

"A. No, sir; I do not.

"Q. What did you do with it after you got it?

''A. Put it in my pocket.

**Q. Well, what did you do with it after that?

"A. Why, I cashed it. I don't know when it

*' was, whether it was the same day or not.

"Q. You went to the bank yourself, did you?

*'A. Yes, sir.

''Q. On the Prineville bank?

*'A. I think I did.

'*Q. Did you see Gaylord get one?

''A. Yes, sir.

*'Q. At the same time?

''A. Yes.

''Q. Was Williamson present when you received

''it?

''A. Yes, sir.

''Q. Well, Mr. Williamson said that he didn't

'* think it would be hardly safe to go ahead and
'' try to make final proof on the claims now; that

*' there was—I believe he said Hitchcock was making
" a little kick about timber frauds, or something in
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" regard to that. He went ahead and read a little

*' sketch in the paper to us, in the *'Oregonian", I

" believe it was, in regard to that. I don't remem-
'* ber just how it read now.

"Q. Anything said about taJdng up a claim

"later?

"A. Yes. He said he thought later on we
" could go ahead and file again and go ahead and
" prove up on the claims."

Tr. of Record, Vol. I, pages 398, 399.

The entr}Tiian and witness George M. Gaylord

testified in regard to said ''Oregonian" newspaper

article, and his own action in relinquishing his filing

is as follows:

"Q. Well, if there was any talk with Gesner,

** is what I am getting at. Did you have any talk

*' with Gesner before proving up or before the time

** came for final proof?

"A. No, not before I went to prove up.

"Q. When you went to prove up did you have

" an)^ talk with Gesner?

"A. I talked with him that da}, yes, sir.

"Q. Did you talk with Biggs first?

''A. Yes.

**Q. Wliat talk did you have with Biggs?

"A. He said he had decided not to let any more
" prove up.

*'Q. Tell all you remember of that conversation?

"A. And if we would go to Mr. Gesner he would
*' pay us back our filing fee.
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"Q. What did you say to him?

"A. I told him I would go and see Mr. Gesner,

** and I did.

''Q. Did you say anything about proving up
** to Biggs? Did you say anything to Biggs as

*' to what 3"our wish was in the matter of proving
'' up?

"A. Not that I remember of.

*'Q. Do you remember of his giving you any
" other reasons than that you have stated? Did
'^ he say anything about why Gesner w^as

—

"A. I believe he said there was a disturbance

*' about this land basiness, and they had decided

*' not to prove up any more claims until it passed
*' over.

"Q. You say you went to see Gesner? Where
** did you find Gesner?

*'A. I found him in his office.

'*Q. Was there anybody else there?

''A. Wilford Grain and Mr. Williamson,
*

' Q. Was Wilford Grain with you when you were
" in Biggs' office?

"A. Yes, sir.

*'Q. Now, in Gesner 's office, who else was there

*' beside Grain and Gesner?

"A. Mr. Williamson.

''Q. What talk took place there?

"A. Well, we talked with Mr. Gesner about
*' proving up on the land and he said he was sorry

** that we couldn't go ahead, but he thought that
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*' after this scare was over we would be able to go

" ahead and prove up on the land. And Mr. Wil-

" liamson was reading the 'Oregonian', and he read

" a little sketch out of it where Mr. Hitchcock was
" raising a kind of an excitement o^er this land

*' business.

"Q. Can you remember the substance of any
*' that he read?

"A. No, I don't.

"Q. Do you remember anything else that was
" said there?

'*A. No, I don't recall an}i;hing else to mind
'^ now.

"Q. Do you remember anything being said about
'* it not being safe to go ahead then?

"(Objected to as leading. Objection overruled.

*' Defendants except.)

"A. Why, I don't remember whether that was
** all there in Gesner's office, or whether it was
" spoken of in Biggs' office.

"Q. Was it spoken of in one place or the other?

''(Same objection. Same ruling.

" Same exception.)

*'A. That is my impression that it was, but I

" would not say positively.

"Q. Did you get the money back fgr your filing

** fees?

**A. Yes, sir.

"Q. Who gave it to you?
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*'A. Mr. Gesner gave me a check for it on the

a Prineville Bank.

"Q. Did Crain get his?

"A. Yes.

"Q. Did you see him get it?

''A. Yes, sir.

"Q. Plow did he get his?

A. He got that by check the same as I did.

Q. Was it right there in the office?

'A. Yes, sir.

''Q. Was Williamson present?

'A. Yes, sir.

"Q. How were the checks signed?

'* A. I think by Williamson and Gesner.

'*Q. Was it on a Prineville bank?

^^A. Yes.

"Q. Did you cash it?

''A. I did.

*'Q. The same day?

*'A. Yes.

Q. Did you see Crain cash his?

'A. No, I did not see him cash his.

Q. On that day did you relinquish before or

'' after the talk with Gesner?

''A. Afterwards.

'^Q. Is that your signature?

*'A. Yes, sir.

''Q. Did you have any further talk with Biggs

" when you went back to relinquish?
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"A. Not that I remember of/'

Tr. of Record, Vol. Ill pp. 1370, 1371, 1372,

1373.

The foregoing evidence has been quoted for the

purpose of giving this court a knowledge of the

character of the evidence of the entrymen, without

the necessity of reading three volumes of Trans-

cript of Record.

Another significant circumstance which is to be

noted, and w^hich is indisputably proven by the

evidence, is, that at the tune these filings w^ere being

made there w^as another U. S. Court Commissioner

living in Prineville, w^ho had power and authority

to accept filings and final proof from timber entry-

men, and that there was, likewise, a clerk of a court

there who had the same power, but that all entry-

men were sent by Gesner to Biggs, and that all

of the entrymen made their applications and their

final proofs before Buggs, with the exception of

one or two, w^ho appeared at Biggs' office for the

purpose of making final proof at the time specified

in their notices, on a certain day, and who were

then and there examined upon their final proofs

by a man named Boggs, wdio was a clerk and office-

associate of Biggs, and w^ho stated that Biggs was

out of town. After tlie final proofs w^ere signed

])y the entr^TTien, Boggs accompanied the entry-

men to the County Clerk's office, and there the

Deputy County Clerk swore them and affixed his

jurat.
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POINT VII.

The only other assignments of error which coun-

sel for plaintiffs in error have argued in their brief

are those relating to the testimony of the witnesses

Perry and Swearingen.

This testimony w^as clearly competent, for the

purpose of establishing knowledge, intent, motive

and pre-existing design, system and scheme, and it

was strictly lunited to that purpose by the court

at the time it was admitted. The court also instruct-

ed the jury very particularly and carefully in re-

gard to it. The attemj)t of Gesner to induce Perry

to file upon school land was made at the very time

that the fraudulent timber entries were made at

Gesne]''s request, to wit: in June, 1902. The par-

ticular land upon which Gesner requested Perry

to file was located in the center of the same town-

ship in which the timber claims were located, and

the school land was so located that it was ahnost

invaluable to the perfection of the plan of the de-

fendants for securing the ownership and control

of that sheep range. The school land which was

filed upon by Mrs. Swearingen was the same

which Perry was requested to file upon, or join-

ed it.

The theor}^ upon which the testimony was per-

mitted to be introduced will be seen by reading

the ' cross-examination of the defendant. J. N. Wil-
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liamson, at pages 1091 to 1094, of Volume III,

Transcript of Record. It reads as follows:

*'Q. TJien, Mr. Williamson, on June 24 I call

** your attention to the entry on the debit side of

*' Williamson, Wakefield & Gesner's account of

*' the First National Bank of Prineville, Oregon,

" and entry of June 24, 1902, $200; and I call your
*' attention to a certified copy of a letter by J. J.

" Smith, County Clerk at Prineville, to M. L.

" Chamberlain, Clerk of the Stote Land Board,
*' inclosing an application to purchase State Land
" of Mary A. Swearingen, and a draft of $200 in

" full pajTiient for ilie same. Now, with these two
'* things to refresh your memory, didn't you have

" a talk with Dr. Gesner prior to June 24 and in

*' June, while you were up there on that trip, in

" which it w^as agreed that he could use the firm

'* money and secure somebody to apply for sec-

" tion 16, towmship 15-19, from the State for school

" lands and pay a consideration to the person for

" filing upon it?

''Mr. Benxett: Now^, your Honor, we object to

" that as immaterial and irrelevant, and not proper

" cross-examination except of a defendant on the

*' witness-stand and as being, if admissible at all,

" a part of the Government's direct case.

"The Court: T will overrule lliat I think it

" is competent as })earing upon the question of

" knowledge and pi"e-existing design, system, or

" scheme. The jury will understand, though, and
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it is proper at this time to achnonisli them, the

rule of law is that no matter how guilty a man
might be proven on an offense not the one under

investigation, he could not be convicted except

of the one under investigation. Its only rel-

evancy is as bearing or tending to bear upon the

question of knowledge, intent or pre-existing de-

sign or scheme.

"Mr. Bennett: And we except to your Honor's

statement to the jury in which there seems to be

an application that these papers and this exam-

ination show or tend to show that the defendant

is guilty of some other crime.

"The Court: Well, Judge, I don't mean that.

I desire the jury to understand—I mean to carry

no intimation of any kind, character or descrip-

tion. I am passing upon the legal admissibility

of the testimony. I am doing it in order that

the rights of the defendant may be guarded

under the rules of law.

"Q. Now you may answer the question.

"A. I don't remember anything about that trans-

" action in general. There might have been some-
" thing said about it, but I don't recall it.

"Q. I call your attention to a certified copy of

" a letter from Dr. Gesner to M L. Chamberlain,

" Salem, Oregon, of date June 23, 1902, inclosing

" a check for $80 for payment on the west half

" of section —
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"Mr. Bennett: We object to the reading of these

" statements.

"Mr. Heney : Well, I will let you read that letter.

" (Hands letter to witness.)

"A. I never saw the letter before.

"Q. Do you remember having any conversation

" with Dr. Gesner in June, 1902, in relation to his

" having his sister, Mrs. S. M. Jerowe, take up a

" portion of that section 16 in township 15-19 for

"the firm?

"Mr. Bennett: This matter all goes in sub-

" ject to our objection, without interposing it every

" time.

*
' Court : I understand all this examination under

" this ruling goes in against your objection for

'' reasons already stated, and the objection is over-

" ruled and exception goes to the admission.

"A. I don't remember anything of the kind

" having occurred when we were there in June,

" when I was there in June."

Tr. of Record, Vol. Ill, pp. 1091-1094.

Plaintiffs in error complain that the prosecution

was permitted to im[)each the testimony of the wit-

ness Branton upon an immaterial matter. The

testimony of Branton was indeed important to the

defendants, and it bore every earmark of being

perjury. The particular in wliicli it is claimed

that the impeachment was on jin immaterial matter

relates to a statement tliat he was on liis wav to
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Idaho, at the tune he heard Gesner talking to the

parties who were then being induced to file upon

timber claims. Branton was passing through the

country at the time, and had camped one or two

days near the ranch of the man named Adams for

whom the witness and entryman Campbell Dun-

can was working at the time. This occurred more

than three years before the time of the trial. Bran-

ton had not remained in that part of the country,

and had only returned there once, to wit: about

one year after the filings had been made. Branton

went to the timber with Duncan, with the view of

taking up a timber claim, if there was sufficient

profit in it. After looking over the ground he

evidently concluded that the land was not worth

much for the timber which was upon it, and unless

he was sure that he could sell the land to Gesner

and Williamson it was useless to file upon it, even

though Gesner furnished the monej' with which

to make final proof. It was natural for him to

endeavor to get Gesner to commit himself absolutely

to the purchase of the land, because he, Branton,

did not know Gesner, and did not live in that sec-

tion of the country, and had no confidence in Ges-

ner 's suggestion that he would purchase the land

at a certain price, but could not and would not

agree in writing to do so. Branton refused to file

because he concluded that there was not sufficient

profit in the transaction to pay him for remain-

ing in that vicinity during the period of time
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which would ])c required to publish his notice of

intention to make final proof. The i)rofit of $75

would not amount to much after he had paid his

living expenses, doing nothing during that period.

No possible harm could have been done by per-

mitting Campbell Duncan to testify in answer to

the impeaching question as to whether Branton

had not stated that he was on his \\ ay to Idaho,

because Campbell Duncan had aJready testified to

that fact under cross-examination when the pros-

ecution was presenting its main case. (See Tr. of

Record, Vol. Ill, page 1173.)

Moreover, it was material, under the circum-

stances, to determine the express intention and pur-

pose of Branton at the time he was camping those

few daj^s at the ranch where Campbell Duncan was

at work, because his testimony given three years

later as to a statement made by Gesner at that

time upon which Branton had refused to act at

the time must be weighed in the light of the cir-

cumstances surrounding the parties at the time.

If Branton had remained in that vicinit\% or had

expected to remain there, ho would be much more

apt to remember accurately wliat Gesner had said.

Moreover, it was proper to test the memory of

the witness in regard to what was said by himself

and others, at that time, and it was clearly com-

petent to prove that he was at least mistaken as
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to what he himself had stated, in regard to his

intentions and his point of destination at the time.

Respectfully submitted,

Francis J. Heney^
Special Assistant to the Attorney General,

WlLLIAJNC C. BeISTOL,
United States Attorney for the District of Oregon,

Attorneys for the Defendant in Error.
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United Ms (iKuil (ourt of Appeals

FOR THE NINTH CIRCUIT.

VAN GESNER,
Plaintiff in Error

^

vs.

UNITED STATES OF AMERICA,
Defendant in Error

^

MARION R. BIGGS,
Plaintiff in Error

^

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

No. 1369

No. 1370

\

PETITION FOR REHEARING ON BEHALF OF THE ABOVE

NAMED PLAINTIFFS IN ERROR, VAN GESNER

AND MARION R. BIGGS. ^

The said plaintiffs in error, \'an Gesner and Marion Fv.

Biggs, hereby petition the Conrt for a rehearing of their respect'

ive cases, and upon the following grounds

:

The importance of the determination of diis case to tho

plaintiffs in error, and the greater importance that this Court

shall not err in its administration of the law. makes it our duty
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to 'the Court and to nur clients to call attention to what a])pear.-

to be manifest error in the decision affirminj^ the judjTnient of

t|)e.lpwfer,.(;Qii,rt.iu tJvs c?Lse. ,Ne^essit>^ fpjc brevity, and clearness

inipels.ais ^o present our views with a directness of statement,

which would not otherwise he necessary or i)referal)le.

Preliminarily. ])ermit us to say that we cannot avoid the

conclusion that the arijuments advanced by ])laintiffs in error

in our rejily brief were i_q;nored. Possibly this may have been

due to an oversight or omission of the Clerk in distributing the

reply briefs : these briefs were filed within the time fixed by the

("orrt's order, and should have been in the hands of the Judges

several days before the opinion was prepared.

THE COURT ERRED IX ITS DECISION IN HOLD-

ING THAT A STATUTE PROVIDED FOR THE PROOF
OF ALL MATTERS AT THE TIME OF FINAL PROOF
CONCERNING WHICH IT IS CLAIMED PERJl^RY WAS
COMMITTED. It is stated in the opinion:

"It is perfectly plain from the provisions of the statute,

and the rules and regulations of the Land Department, that

in order for any person to effect a ])urchase of any land

under the act in question, he must first make an api)lication

to ]nirchase by a verified written statement, which state-

ment is an affidavit as to the truth of the matters therein

declared, and, after a com])liance with the i)rescribed i)ro-

cedure, must satisfy the Register of the local Land ()ffice

by dei)osition. in which he and such witnesses as he may
jjroduce are examined and cross-examined under oath of

the truth of the matters required by the sfatiife to be shown

as a prerecjuisite to the authorized purchase. And it is just

as ])lain that intentional false swearing by the ajiplicant in

either inslanci-, in respect to any of the matc'rial matters

so required to he deeUired and s^corn to. constitute the crime

of i)erjur\-. which crime is defined not by any rule or regu-



lation of the Land Department, but by a statute of the

United States."

If at the time of final proof the appHcant was examined and

cross-examined "of the truth of the matters required by the stat-

ute to be shown as a prerequisite to the authorized purchase,"

and nothing further, then there would be some foundation io:

the decision.

But, as a matter of fact, the regulation provides that there

shall be proved at the time of final proof as prerequisite to the

purchase matters that are not required by statute to be proved

at all

Note question 13, page 304, Transcript of Record, final

proof testimony of John F. Watkins : "Have you sold or trans-

ferred your claim to this land since making your sworn state-

ment?" etc.

It was conceded at the trial that there was no statute pro-

viding for proof of the fact that no sale had been made after

the making of the sicorn statement, but it was contended that the

regulation made in that behalf had the force and effect of law.

and that one who swore falsely concerning that matter was

guilty of perjury, and that those who conspired to have him so

swear were guilty of conspiracy to suborn perjury. See instruc-

tions on pages 1450 and 1451, Transcript of Record.

In the Eaton case there was a statute providing a penalty

for the failure to do a thing required by laic; an omission on the

part of Eaton to do a thing required by a regulation properly

made, and the decision was that a regulation requiring a thing

to be done was not a law requiring a thing to be done.
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r ' \o mail can hv sj^uilty of ])crjury uiukT section 5.V>- unless

Ik- takes a false oath to a material matter in a case where a /atv'

of the Unifod States anthorizes tlie administration of an oath.

The section reads as follows, in so far as it i)ertains to this

matter: "Section 5392. Every person who. haviiiij: taken pn

oath hefore a competent trihunal. officer or i)erson, in any ca<e

'11 whicli a laic of the United States authorizes an oath to be ad-

ministered, ete."

The amendment pro]ioscd by Secretary Hitchcock and Com-

missioner Richards, adding- to the section so that it shonld h.-

rerj'-ry if one swore falsely where a rej^naltion of a head of a

deoartinent properly made authorized the administration of an

oath, has never been adopted.

It is true that section 5392 defines perjury, hut it so defines

it that a law of the United States must authorize the adnu'nistrn

tion of the oath or else it is no perjury, and the Raton case and

the others cited by us show to a demonstration that the re<.jula-

tion under discussion is not such a law.

The particular error to which we are now striving- to call the

,-!tU'ntion of the Court is this: The fipininon assumes that the

statute re(|uires that there shall be proved at some lime as a pre-

(|uisite to the right of purchase all of tin' things which the reg'--

lation i)rovides shall be established at the tinu- of final nroof, and

that this is an utterly mistaken idea a careful reading of the stat-

ute will disclose, because as we have seen, the statute nowhere

provides that the a])plicant shall prove (// all that he has not trans-

ferred his claim to the land sinee inakini^ his s'a'orn statement.
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AS FURTHER GROUND FOR REHEARING WE
MOST RESPECTFULLY URGE THAT THIS COURT IS

UTTERLY MISTAKEN IN ITS CONSTRUCTION OF
THE MEANING OF THE INDICTMENT IN THAT FOR
TION OF THE OPINION WHEREIN IT IS SAID "IT

IS CONTENDED, ON BEHALF OF THE PLAINTIFFS IN

ERROR, THAT THE CONSPIRACY, ACCORDING TO
THE AVERMENTS OF THE INDICTMENT, 'CONTEM-

PLATED THAT SUBORNATION OF PERJURY SHOULD
TAKE PLACE ONLY WHEN LANDS SUBJECT TO
ENTRY UNDER THE TIMBER AND STONE ACTS

WERE BEING APPLIED FOR,' AND THEREFCt)RE THAT
EVIDENCE TENDING TO SHOW THAT THE LANDS
APPLIED FOR BY THE INSTIGATED PARTIES WERE
NOT OF THE CHARACTER EMBRACED BY THOSE
ACTS WAS INCOMPETENT. THIS OBJECTION PRO-

CEEDS UPON AN ERRONEOUS VIEW OF THE INDICT-

MENT WHICH DOES NOT CHARGE THAT THE CON-

SPIRACY ALLEGED CONTEMPLATED THAT THE
SUBORNATION OF PERJURY SHOULD TAKE PLACE

ONLY WHEN LANDS SUBJECT TO ENTRY UNDER
THE TIMBER AND STONE ACTS WERE BEING AP-

PLIED FOR. BUT THAT THE INSTIGATED PARTIES

WOULD SO SWEAR: WHICH IS AN ENTIRELY DIF-

FERENT THING. AND QUITE IN LINE WITH THF
ALLEGED FRAUDULENT SCHEME."

The indictment alleges as to the particular portion so con-

strued by this Court that the defendants conspired to suborn, in-

stigate and procure certain persons "to state and subscribe, un-

der their oaths, that certain public lands of the said United
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St'ates'.'iyihg in Crook County, in said District of Oregon, open

to' entry and purchase under the acts of Congress, approved

June 3, 1878, and August 4, 1892. and known as timber' and siofle

lands, wh'ich those persons vvould then Be applying to enter'^and

purchase in the manner provided by law. were not l)eing pur-

cliased by them on speculation, but were beinj^ i)urchase(l in jc^ood

faith to be appropriated to the own exclusive use and benefit of

those persons respectfully, and that they had not directly or in-

directly made any agreement," etc.—Transcript Record, page 10.

The fjuestions to be discussed here are: What docs this in-

dictnicnt mean? And second, if it is capable of the meaning now

placed' upon it. is not the defendant in error estopped from so

contending, having placed a different constr]iction upon the in-

dictment during three trials in the court beIo7c. and the first sug-

gestion of the present construction being the opinion rendered in

this Court.

We ask the careful consideration of the Court on this fjues-

tion, as this is the first opportunity ice Inrre had to be lieanl:

concerning it.

While the two questions herein involved are separate, yet

a discussion of the one involves such a reference to the other

that we shall discuss them together to a large extent, bearing in

mind that if it should be held that the (Government is not estopped,

such fact does not determine the true meaning of the indictmeiu.

This indictment is not an instrument which will e\er l)e in-

corporated into a book of foims as a model; but. while its moan-

ing is not obvious as to all matters, it can \)v iletermiiied what il

means in the ])articular under discussion.
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First, the indictment states in general terms that plaintiffs

in error^ with other persons, conspired to commit an offense

against the United States^
,
Then follows the sentence "That is

to say, " and after it comes a description more specific as to what

the offense so to be committed was, and from . what follows

that is to say, until we reach the second that is to say we gather

that the offense to be committed was perjury ; that it was to be

committed in the said district (referring to the District of Ore-

gon) ; that the perjury was to be committed before a competent

officer in cases in which a law of the United States authorizes

an administration of an oath ; that the testimony would be in

writing, and the persons to be instigated would declare that cer-

tain declarations and depositions by them to, be subscribed were

true, and contrary to such oaths subscribe material matters which

they should not believe to be true.

Then follows the second that is to say.

And it may be noted that after each that is to say the pleader

particularizes and states more in detail that which has gone be-

fore. After the second that is to say it is set out more in detail

the matter concerening which oaths were to be taken ; the in-

dictment describes the land concerning which the false oaths wert-

to be taken, giving quite fully their character and their location

;

says they were known as timber and stone lands ; describes the

proceedings in which the alleged perjury was to be committed,

and states when the perjury was to be committed.

From that portion of the indictment that follows the second

that is to say we learn that the perjury was to be committed con-

cerning lands ; that they were lands of the United. States ; that

as a matter of fact such lands lay in Crook County and in the
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said District of ( )rcjL,^()n (notice the use of the word "said" he-

fore the words "I'nited States" and "District." not indicating

in any maimer tliat the parties to he instigated would use any

sixh word in an oath, or that they would in any way use the

expression "said District of Orcg'on") ; that as a matter of fact

such lands were open to entry and ])urchasc under the ac's of

Congress of June 3, 1878. and Au.i^ust 4. 18^2: that as a matter

of fact the lands to which the allej^ed perjuries were to relate

were known as timher and stone lands, and that as a matter

of fact the persons to he instig'ated would he applyinc^ to enter

and ])urchase such lands in the manner provided hy law at the

time when tiie alleg'ed perjury would be committed, thus de-

scribings the lands as public lands, their location, that they were

subject to entry under certain acts, that they were known as

timber and stone lands, and the time when and the proceedings

in which the alleged perjury was to be committed.

All this precedes the verb "a'crc, to be found in line 4. page

Ti, Transcript of Record.

, Xow. we come to that portion of the indictment showins:

what the persons to be instigated would swear to, and it is. in

substance, that the persons would swear that they were not pur-

chasing on speculation, but in good faith ; that they had made

no contracts, etc.. when in fact they had made contracts and

were purchasing on speculation.

On page 12 of the Transcript is to be found a portion of the

indictment which settles conclusively the cjuestion now under dis-

cussion. It is charged as follows:

"Tlw iiiatlcrs so to be stated, siihserihed and siconi to

by the said persons beiiii^ material matters under the circitm-
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stances, and matters which the said persons to be suborned

instigated and procured, and the said John Newton WilHam-
son, Van Gesner and Marion R. Biggs ivould not believe tn

he true."

What are the matters that the persons to be instigated and

the plaintiffs in error would not believe to be true ? Answer : The

matters to be stated, subscribed and sworn to by the persons to

be instigated. That, under our construction of the indictment.

means that they would not believe to be true the statement

that they had made no contract ; that they were not purciiasing

on speculation. ( It is to be observed here that the only things

that the plaintiffs in error had conspired to have sworn to are

the facts set out in the indictment, which do not include all of

the matters set out in the sworn statement. ) All matters and

things which the plaintiffs in error instigated persons to swear

to, according to the indictment, were matters which the plaintiffs

in error and the persons to be instigated would not believe to

be true. If we carry out the construction of the indictment

placed upon it by this Court, it follows that the persons to be

instigated would swear that the lands to which the conspiracy

related %verc public lands, but they would not believe that to be

true; that they lay in Crook County, but they z^'ould not beliez'e

that to be true; that they zvere in said District of Oregon, bul'

they ivould not believe that to be true; that persons to be

instigated would swear that the lands were open to entry under

certain acts ; that they would not believe that to be true ; that

the persons to be instigated would swear that they were then

applying to purchase public land in the manner provided by law ;

that they would not believe that to be true. It is perfectly ob-

vious that the expression "lying in Crook County in said District

of Oregon" is in the same construction as the phrase "open to
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intry and ixirchjise" under the-acts'bf ront^rc'ss." otC'jlild hv)

construction can l)c i)laci'(l u])on tliis indictment of such a nature

as to hold that the in(hctinent char^-ed that the instigated pcr-

st)ils we're "to"' sWar that tlie lands were ()i)en to entry and pur-

chase,' Wt' were' not in fact so. that would not include the con-

str'u'ctiori that" they would swear that they were lyini;;- in Crook

Countv, ()rej;"on, when the\' did not in fact so lie. The expres-

sion "and known as tiinher and stone lands" is just as i)lainly

a statement of fact, and not a statement of what the instig'ated

persons would swear to as a thin*;" could he. Also the words

"which those persons would then he a])i)lyinG: to enter xind pur-

chase, in the manner provided hy law." are a statement of fact,

and in their relation to the other sentences of the indictment show

with clearness that there was no intention on the i)art of the

])leader to chargx' that the persons to he instigated would swear

to this, but that it was true as a fact.

Further, in page 12 of the Transcript:

"When in truth and in fact, as each of the said persons

would then well know, and as the said |ohn Xewton Wil-

liamson, Van Gesner and Marion R. liiggs would then well

know such persons would be ai)plying t(^ ])urchase such

lands on speculation, and not in good faith to aii])roi)riate

such lands to their own exclusi\e use and benefit."

Xotice the use of the words "such lands," plainly referrini;'

to the lands di-scribed abovi.-. We might as well contend that

the indictnu-iU charged that the persons to he instigated would

swear to the last above (IUoIimI sentences of the indictment, and

that it was not intencK'd to ch.-irgc' ih.at .as a fact, as the go\-ern-

ment c.an contend that it is umI staled as a f.ict in this indict-

ment that the lands were open to entry and purchase uuiKt the
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acts mention,ed, and were more valuable for timber thani for grazn

; ' ?.•'•;7 !',''>; tf'' ,

', '-'-^ lii-fii .,

Don't overlook the fact that under the construction pf the

indictment given by this Court, the instigated persons were, to

swear that the land was public land; that it was open to entry,

etc., and that they would not believe any of these things to be,

true.

If the pleader had intended to say that the persons to be

instigated would swear to these various matters, he would have

charged that the persons to be instigated would state and sub-

scribe on their oath that certain lands were public lands ; that

they were situated in Crook County ; that they were open to

entry and purchase under the acts of Congress referred to; that

they were known as timber and stone lands : that they would

swear that they would be applying to enter and purchase the

lands in the manner provided by law at the time when they

were to take false oaths. He has not done so. It is said that

certainty to a common intent in an indictment of this sort is

all that is necessary, but under that rule of construction the

meaning of the indictment must be obvious. If it is not, it is

bad.

The obvious meaning of this indictment is that it charges, as

a matter of fact, that the lands to which the conspiracy related

were public lands of the United States lying in Crook County,

in said District of Oregon ; that they were open to entry and pur-

chase under the acts of Congress approved June. 3. 1878, and

August 4, 1892, and known as timber and stone lands, and that

when the alleged false oaths were to be taken the persons to be in-

stigated would be applying to enter and purchase such land, in
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tlu- maiiiuM" provided l)y law. All this is stated as a matter of

tact.

There is nuthiii^t;" in the indictment to nei;alive this idea, and

the positive statements therein confirm it.

.\s remarked in tlie o])inion. it is clear from the statute that

it is only lands that are chiefly valnahle for the timber on them

that are authorized to be ])urchased under acts in reference to

timber lands : hence, when it is said in an indictment that thv

lands, concerning; which false oaths are to be taken, are subject to

entry under such acts, it is e(|uivalent to sayinjL,'' that they are

more valuable for timber than i^'razint^.

Ever since the indictment was filed in this case the ,y;ov-

ernment has admitted that the indictment stated, in effect, that

the land to which the consi)iracy related was more valuable for

its timber than q^razini^.

This indictment was attacked by demurrer, and, amon*:^ other

reasons, because, as the demiu"rer allci^ed. the indictment diil

not "describe or identifv the perjiu'y which is alle^'ed to haw

been suborned or the land as to which such ])erjury was to be

committed." Transcript of Record. ]xti:;es 3<h40.

Tlu- (Ufendant in erroi filed a t\"])ewritten brief, sayins:;'.

amonp^ other thiui^s. that "it is sufficient to say that the trac'.s

of land are in Crook County. ( )rc\e:on." in su])i)ort of this prop

ositiiiu I'nited States \'S. Dealy ( 1 52 C S.. 530) was cited.

It was not contended b\- i>laintiffs in error that tlu' worcN

following; "certain public l.'uids of the said I'nited .States" did

not descrii)e the kind of land that such ])ersons would be applx

iuL,'' to enter, but that such description was not sufficient. The

Court held this descri])lion sufficient.
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If the words "lying in Crook County, Oregon," are matters

of description, and indicate as a matter of fact where the land

was situated to which the conspiracy related, it is manifest that

the words "open to entry and purchase," etc., are matters

of description, as they are in absolutely the same construction

and describe the kind of land concerning which the alleged false

oaths were to be taken.

The testimony tending to show that the land to which the

conspiracy related was void of timber Z'.'as rejected at the first

fzvo trials because the iiidietnieiit in effect alleged that the land

zvas more vahtable for its timber than for gracing; and at the

third trial when this evidence was offered the plaintiffs in error

objected to its admission on the ground, among other things,

"that the defendants are not charged with suborning perjurv

in the matter as to the quality of the land, or the timber upon

the land, and upon the ground that the indictment alleges that

the land is chiefly valuable for its timber, and that the govern-

ment is estopped from claiming otherwise upon the trial. Tran-

script of Record, 680-681. This objection was overruled, but it

was not contended that the construction placed upon the indict-

ment by the plaintiffs in error was wrong, and it never was so

contended in the lower court. The Judge, in charging the jurv

at the last trial (pages 1463-1464, Transcript of Record), said:

"There is, too. some evidence before you in relation to

the character of the land applied for by some of the appli-

cants—that is, whether it was heavily timbered, or stony.

or the like. The question of whether or not the lands ap-

plied for by the several entry men and entry women were

lawfully of a character subject to entry under the timber

and stone law is not directly involved in this charge of ai

conspiracy to suborn. The relevancy of such eevidence is
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tlic rolatidiishii) it may have to tlic motive or intent or dc-

sig^^ of the defendants in the doinj^ of the act charged

against them in the inthctment under which they are tried."

\\'h\ did the Judge say to the jury that tlie (|uestion of

whether or not the lands ajiphed for l)y the several entrymen

were lawfully of a charactei subject to entry under the timljcr

and stone act, is not directly involved in a chartj^c of a conspiracy

to suboni. Simply becatisc he icas placiiisj; upon the indictment

the constrnction for whicii i^'e are now eontendi)ii!;. and i^'liicl-

has alawys been phu'ed upon if. If the present construction i*;

to prevail, and it is to be held that plaintiffs in error instio^ated

persons to state and subscribe under their oaths that the lands

were public lands, that they were open to entry under the acts

mentioned, etc.. then the (luestion of whether they were open

to entry, and whether they were more valuable for timber than

for g-razing, would be involved, because the indictment sta'es

"inatters so to be stated, subscribed and sworn by the said per
j

sons beintj; materia! matters, under the circunistanees. and mat-

ters ^chich the said persons so to be subi)rned instit:;ated a>rl

procured, and the said John Xewton irillia))ison, Ian Ges)ier

and Marion R. Bi^i^i^s zvould not beliei'e to be true." That is.

the persons to be suborned would not believe to be true any of

the matters and thin,c^s which they were insti,<;ated to swear to.

And under the charge in tlu' indictment all of the matters and

things wliich the ])ersons to be instigated wi-re to swear to would

not l)e believed to be true 1)\ tlu' ])ersons to be suborned or the

plaiiuiffs in error. We submit that this absolutely settli-s the

construction that was placed ujxmi the indictment as late a-^

the time when the Judge was instructing the jury at the last

trial.
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Here we have the ruling- of two Judges, each upholding- out-

contention as to what the indictment means in the particular

tmder consideration, the first Judge rejecting the testimony in

question, because the indictuicnt alleged in effect that the lands

were more valuable for their timber than for grazing, and tho

second Judge at the third trial, although conceding this conten-

tion as to the meaning of the indictment, admitted the evidence

on the ground that it somehow shed light upon the motives of the

parties. Finally, we have the decision of the Appellate Court,

overruling each of the Judges as to what the indictment means,

and admitting the evidence on the ground that the indictment

charges something entirely different from what both Judges

who participated in the previous trials had theretofore held. It

is true that the Appellate Court concurs with the presiding Judge

at the last trial that the evidence was properly admitted, but it

does it for radically different reasons, and on grounds that would

have caused the Judge presiding at the last trial to have re-

jected it. Xo claim is now made that the testimony is admissible

on any grounds stated by Judge Hunt.

This procedure may harmonize well enough with the prac-

tice in this particular case, but we submit that it is not the law.

Is the United States never estopped in the trial of a criminal

case? Can it, in order to meet a certain objection to an indict-

ment, secure one construction of the indictment, and then when

another question is raised, in order to avoid a reversal, insist

that the indictment means something radically different from

its first contention? If the last contention is to be upheld, let

the demurrer be sustained.

A man can give as good a description of how a kaleidoscope
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looks to all persons uikKt all' circumslaticcs, after lookinj^- once

liimsclf. as ho can slate the man)- different nieaninj^s that wonKI

ix' attributed to this indictment 1)\- different judij^es. aUhou!4;h

lie had g-iven the matter the most careful consideration.

Whatever this indictment does mean, we are entitled at

least to have one construction of it upheld throu«^hout. Tlv*

government has no rig^ht to place one interpretation upon the

indictment to avoid the force of a demurrer, and another in

order to prevent a reversal on account of the admission of evi-

dence, especially when the last construction ])laced upon it would

be fatal upon demurrer, and the first construction would he fatal

upon the question of the admissibility of evidence.

In order to hold this indictment g'ood. and override the de-

murrer or a motion in arrest of judg'ment, our construc-

tion must be placed upon it. The crime is not sufficienth

set forth and described without that portion of the in-

dictment under discussion, and if it is to be held that

the portion of the indictment under discussion means what

this Court has decided, it means there is absolute!}- //<> </i'-

scnptioii (>l an ujjciisc to lie found anywhere in ihe in-

dictment that is sufficient under any case that was ever decided.

The mere allegations thai persons to be instigated would swear

that certain lands were public lands; that they were situated in

Crook County, in said district : that ihey were ojien to entr\-

under ceitain acts; that the\ were known as timber and stone

lands; that the pers(»ns to be insliL^aU'd would swear that thev

would then be a])plying to cuter and jjurchasi- land which tlu'\

woidd swear were open to entry, etc., is not a description tliat

is sufficient; neitlu'r is it a descri])tion at all, and espc'cially is
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this true when the •indictment states that the i)^fs6n3 td be' imt^^''

^ated and the plaintiffs in error would not believe'' to b'e tKi'e

the matters to be stated, stibscribed and sworn' to bV the' person^'

to be instig-atedi.-;-i^i"' i ,,v..- :-.'.:>., -^ib 'ijiji>;n v.b (ryA^ U;i;l rj/

Up to the cornmencement of this portion ol the indictment

under discussion nothing has been said as to what the alleged

perjury was to relate.

Here it is stated, if we are correct, that it was to relate to

public lands, stating where they were situated, in a general way ;

their character, and in what proceedings the alleged perjuries

would be committed, and under our contention these things are

stated as facts, not as matters that the persons instigated would

swear to; but if the decision of this Court is correct there are

none of these necessary facts stated anywhere in the indictment,

but there is substituted therefor in effect a statement that per-

sons would swear to these things, not believing them to be true.

This descriptive matter is of such a nature to show, if w.^

are correct in our contention, that Biggs would be a com])eteni:

person to administer an oath, and it would show that these were

cases in which a law of the United States authorizes the admin-

istration of an oath, according to the allegations, and this

must appear as perjury can be committed only by swear-

ing falsely to material matters in a case where a law

of the Ignited States authorizes the administration of an oath.

See section 5392, defining perjury. But if these things are not

stated as facts, but only as matters that persons would swear to,

not believing them to be true, the indictment fails in many an

essential particular.
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There arc iiianv tilings contained in the sentcncfS ancf

phrases ujider.cliscussioin that an a])j)licant dues not in fact swea*-

to. This, qf course, is not conclusive, hut it throws some Iija:ht

on the subject, if any was needed, as all these sentences and

phrases are in the same construction, and if the instifr''^tf'l ]>t'r-

sons were to swear to one they were to swear to all. if thev

were to swear that the lands were open to entry under the timher

and stone act. they were to swear that they were situated iiT

Crook County, and they were to swear that they were known as

timber and stone lands, and were to swear that they would he

applying to enter and purchase, etc. On the other hand, if thev

were not to swear to these thing's, according to the allegations

of the indictment, then these matters are stated as facts.

Realizing that what we are about to state does not bear

directly upon the question before this Court ; yet. because it

explains in part our feeling upon this subject, we say that the

evidence concerning the timber was introduced late in the trial,

and we believe it false, and all of the land, as the ])ublic records

will show, to which it is claimed this consjiiracy related are now

set apart in a forest reserve.

We submit that the voice of authority may affirm the de-

cision of the Court beluow in admitting this testimony, and in

ruling uj/on manv other points, but that the voice of rea.son will

never so declare.

AS .\ l-rRTllb:R GROIXI) l-OR A RKTTF.ARl X( i. WK
IXSIST THAT THIS COIKT HAS I". XT I R I'd A' OVER-

LOOKED AXl) bAlLl-:i) TO PASS ll'OX A'l" ALL A

MANIFEST FRROR COMMITTED I'.V Till-: TRLXL

COURT. XAMbdA', Tllb: 1:RR()R Co.M M 11 TI-J) IX
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,
This error was discussed by us in our orig-inal brief, pages

138-141, and in our reply brief, pages 124-125; except in the

oral argument, no answer is made to our contention on this

point.

In the oral argument it was said in behalf of the govern-

ment that this contention would be serious but fori ithe; fact that

this error was cured by the charge, to the effect, that the jurv,

in order to convict, must find beyond a reasonable doubt that

some one of the overt acts charged in the indictment was dori'c'

by any one or more of the defeiidaiifs for the purpose of effect-

ing the object of the conspiracy. Transcript, 1458.

The indictment charges certain overt acts against Biggs

alone.

That the first instruction is not cured by the last is too clear

for argument, as the alleged curative instruction does not apply

the rule correctly to this case, as it assumes that an overt act

charged may have been committed by some one other than Biggs,

which is impossible. That an overt act charged must be ])roved

to the satisfaction of the jury, and that it is for the jury to say

whether such an act, when proved, was done to effect the object

of the conspiracy, is plainly the law of the land ; and there is

no more doubt about it than there is that twice two makes four,

and a person might as well discuss the one question as the other.
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f f<)\vc\'cr, wc repeat our fonnt-r citations, so thai this Court

may conveniently refer to the decisions:

U. S. TS. Cassidy, 67 Fed. Rep.. 689.

U. S. vs. Xczi'toH, 52 Vv(]. Re])., 285.

il. S. 7's. Cohihcri^. 7 lUiss (
l'. S.). 175.

AccorcHnjj;' to the p)vernment's contention, made oralh',

(here is only one contention here involved, and that is this: I.-^

the erroneous instruction cured?

Xothing' is said about this matter in the ])rinted brief of thr

g'ovenunent, as we believe, because no arfjument could be made

that wotild bear the light.

We ask this Court to ])ass upon this question and say. if

this judi^iueut nnist be affirmed, how it is that there is no error

here; but if no plausible argument can be found, we ask a re-

versal.

It is not an overstatement to say that it is of the utmost

pul)lic im])ortance that these defendants have a trial according

to the rules of law. and tha.t it is of great public importance that

the intelligent citi/A'Uship of the State of ( )regon. that dees not

yv\\ entireh' uj)on nt'wsjjaper CDinment, should so believe.

We think we :\rv right in demanding a decision on this point.

If the ])riefs were to be ])rinled with the opinion, so that all

could see what (|uestions were raised and what passed on. im

.\])pellate Court would think of disregarding a ([uestion of this

kind. Our rights are the same, however, wlu'tber tin- recor'I

di.sclo.ses tin- whole truth or not. We assmue that this i)oint. and

some others to which the ("ourt's attention was called, were over-
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looked, ,irom , the fact that they are not discussed by the |jrinted

])rief of the defendant in error.

IMPEACHMENT OF THE WITNESS BRANTON.

The proposition as to whether this important witness for

the defendant could be impeached in relation to COLLATERAL
MATTERS this Court does not, in its opinion, scon to pass \ipi)n

at all. We have always thoug'ht this proposition so absolutely

clear under the authorities that there was no room for arsrument

or question whatever, and that the ruling-, by which the Court

permitted this witness to be impeached before the jury uj.on

purely collateral matters, was so clearly error that upon it alone

the Court could not do otherwise than reverse the case.

We cannot believe that the Court intended to ignore so im-

portant a question, or what, to our mind, is so clear an error,

and, therefore, we must assume that in the vast amount of liter-

ature that has been presented in the case the Court has over-

looked this question. We, therefore, call the attention of the

Court again to a discussion of this point upon pages 140 to 150

of the reply brief, and especially to the authorities cited on page

149 and on page 150, as well as to the discussion of the same

question on pages 142 to page 145 of the main brief.
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TIk' otfuT ])()ints ])r«.'sc'ntc(l in the niain brief arc dirt'cth.'

passed upon In this LVnirt, ajul \vc will not ask the C'ourl for ar^',-

consideratipn of its rulinijs thereon. Hut as it seems to us, in

relation to the niatters herein presented, that the Court can on)

y

reach the conclusion of affirmance in this case by entirely over-

looking the two clearest and unanswerable points in ])laintiffs

contention, about which there is not the least chance for argu-

ment, and by a construction of the indictment in relation to tlu-

timber matter, which we submit, that this Ciourt itself cannot,

after a careful examination, insist upon.

In saying this we do not forget the insignificance of the

writers of this brief, or the little influence to which their mere

opinion is entitled ; but we liave trust and confidence that in this

honorable court, however humble and obscure mav be the attor-

neys for the plaintiffs in error, if they have AN'Y'rHIX(; T( )

SAY. it will receive the saiue fair consideration and careful

attention as if presented by the most eminent attorneys in all thr

land.

If this case were being tried in the court of some despotic

land, where such court was wholly dependent upon the govern-

ment, and was its mere instrument to declare its will, we might

think that it was useless to attemj)! to press this matter further.

feeling that such a court wonld find some way to decide in fa\()r

of the government, in a ni.ilter where such government wa>i

directly interested, and that, if it were clearly shown that one

position was untenable, it would fast(.'n to some other way b}

which the same result would be reached.



''*''Biit li^'oiiir larici, Whei'e tHe'cotiVts' ate entirely in<iependent.

iiTi<i -^Hfei^e'^it 1s>'c^f^fide 'krttl *6lii^' W^t'4K^''i^ is sa'we lia^

c<!)nfMeric^ 'tMt the %i^hek. o^' i^e\kgs-;'6r 'deiiret'oi^ihe govern^

liieitt'WtirTikve lib infllie'iice, and t!i£i!t tiie'Wum'blest suitor 'will

receive the same consideration as the most jpoweffid^ or 'as the

sT^overnment itself; and in this spirit we ask the Court' whether^

if this were a civil case involving only the civil rights of parties,

and not their liberty and reputation, would such an error as the

one in the matter of the impeachment of the witness Branton

be overlooked for a moment, or would a j'udgrheht depending

thereon be permitted to stand for any longer time than it took

to get the mandate of this Court to the court b^ibw*!*"
^'''' "

As we have already showm, case after case, both civil and

criminal, have been reversed upon this identical ground, and in

one of those cases the honorable Judge who delivered the opinion

in this case participated. (See Pierce vs. Schaden, 59 Cal., 540).

In view, then, of these considerations, we respectfully ask the

Court for a rehearing upon the questions hereinbefore presented.

There is another matter which we desire to submit to the

Court as a matter of right and justice. One branch of this same

case is now pending before the Supreme Court of the United

States, and it will very soon be decided. In passing upon that
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case, if tlu' t ourt takes jurisdiction at all, it will necessarily ])ass

upon the mI":rits of f.very question: which is ix-

\()L\ED HKRKIX.

It is sometimes assumed that in a case of this kind a part\-

can only go into the Supreme Court on the question of JL'RIS-

DICTIOX ALOXE. and there is somethini^ in the o])inion of

the Court in this case that seems to indicate that the honorable

Jud,^'e who wrote the same had that in mind: but we sul)mit that

this grows out of a confusion of a case like tiiis with a cas*

uliich is certified up by this Court, or which goes up on appeal

on JCRISDICTIOXAL grounds. Here the question is not

JCRISDKTIOXAL, but CC^XSTITCTIOXAL. and a differ-

ent rule ap])lies ; and if it is a constitutional (|uestion which is

not frivolous, the Su])reme Court takes it up and passes not onh

upon the constitutional question. l)ut also u])on c^-crytliin^^ pre-

sented \\\ TllK RECORD IX THE CAUSE.

In the Hurton case, th^ case went \\\) to the Supreme Court

upon exactly the same grounds as in this case. That is. upon tlu'

ground that a constitutional ((uestion was involved in the sen-

tencing of a Congressman oi member of the Senate in any wa\

.

which, if carried out. would interfere with his attendance at the

sessions of Congress; and the Court held that this ((uestion was

not frivolous, and was sufficient to bring u]) the whole record,

and the ("ourt reversed the case on otl^er ( iR( )UX1 ).*~>. refusing

to pass upon the constitutional question at all. saying:

"However that may be. the (|uestion IS .\( ) T I'RIN'Il.-

OUS, and in such a case the statute grants to this Court

jurisdiction to issue a writ of error directl\' to the District

Court, and then to decide the case W'i'i'lK )Cr rd-:iX(;

RESTRICTED TO THE COXSTirCTlOX.XL QUES
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' TIC)N. It is not the habit of the Court to decide questions

of a constitutional nature unless absolutely necessary to a

decision of the case. Having jurisdiction to decide all ques-

tions in the case upon this writ of error, we deny the motion

for a certiorari (it seems there must have been an applica-

tion for a certiorari extraordinary from the Supreme Court

to the Court of Appeals, or to the Circuit Court) and pro-

ceed to an examination of the record."

And, as we have seen, the Court did proceed to examine the

whole record and pass upon all the questions involved except the

constitutional one. which really brought the case there, which

was left undecided.

Burton vs. United States, ;96 U. S.. 283.

It being clear, then, that the Supreme Court will ])ass upon

every point involved in this case on exactly the same record and

that very shortly, we respectfully ask the court to let the final de-

cision in these cases rest until the Supreme Court shall have

passed upon the questions involved so that if the Supreme Court

shall perchance find that there was error in the Court below, that

we may have the advantage of their learning and erudition and

the reasoning they may offer upon a re-hearing in this court.

To our minds there could be nothing that would so discredit

the administration of the law in the minds of the public and so

destroy that confidence of the people in the law and the courts

which all agree is so important and so much to be desired, as the

fact (if it should turn out to be a fact) that these two defendants

should be serving a sentence in jail when the Supreme Court of



the L'liilctl States upon the same record had declared THA'!'

TI11:Y had not hap a fair trial ACC0RI)IX(^ T(>

Till': Rl'LHS OF LAW.

Of course this court has it in its i)()\ver to push the ultiuiat'.'

decision of this case ahead and to bring^ it in in advance of tliat

of tlie Sui)reine Court and in tliat event its decision wouUI l)e con-

trolling upon these defendants and they would have no redress.

but we appeal to the discretion of the court in this matter and ask-

that it be not done. The delay cannot be great and a few weeks

intervening we submit, as a mere matter of time, are of no great

importance to the government or to the defendants.

Respectfully submitted.

H. S. WILSON.

A. S. BENNETT,

Attornevs for Plaintiffs in Error.
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' ''SI/ Alfi*e^>A. 'B^htiett.' and' Iv'Hv S. WilsoiV,' h'erebr tertHv

tHat "I'^iti *c6tih$el'' fof
'
Vkn GeSrief ^iid'llandii %. Big^s. 'plam'-

tiffs in error named in the foregoing pe^itiori fBr^ reWeariri^ Med

in their behalf and I hereby certify that in my judgment said

petition for rehearing is well founded and that it is not interposed

for delay.

ALFRED S. BENNETT.

H. S. WILSON.

Counsel for Van Gesner and Marion R. Biggs, Plaintiffs in Error

and Petitioners for Rehearing.
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In the Circuit Court of the United States, Ninth

Circuit, for the District of Montana, Sitting

in Equity.

No. 705.

BENJ. GRAHAM, Trustee, et al.,

Complainants,
vs.

11. H. NELSON SHEEP COMPANY, et al.,

Defendants,

H. B. PALMER, Receiver,

^ Appellees,

HERBERT STRAIN, Petitioner pro interesse suo,

Appellant.

Order Enlarging Time to File Record on Appeal to

September 28, 1906.

Upon good cause shown, it is ordered that the time

within which the above named appellant may docket

tlie cause above-entitled and file the record thereof

vith the Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit be, and is hereby,

enlarged and extended by the Judge who signed the

citation on the appeal, to and including the 28th day

of September, 1906.

Made this 20th day of August, 1906, and before

the expiration of the 30 days, ending on September
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7, 1906 from and after the signing of the citation on

said appeal.

CHAS. E. WOLVEKTON,
Judge.

[Endorsed] : No. 705. In tlio TiiY-iiit Court of

the United States, Ninth Circuit, for tlie District of

Montana. Benj. Graham, Trustee, et al.. Complain-

ants, vs. H. H. Nelson Sheep Co. et al., Defendants.

H. H. Palmer, Receiver, Appellees. Herbert Strain.

Petitioner pro interesse suo. Appellant. Order En-

larging Ai)pellant's Time to File Record on Appeal,

to September 28, 1906. No. 1371. United States

Circuit Court of Appeals for the Ninth Circuit.

Filed Sep. 5, 1906. F. D. Monckton, Clerk. Re-

filed Sep. 7, 1906. F. D. Monckton, Clerk.

In the United States Circuit Court of Appeals for

the Nivflt Circuit.

HERBERT STRAIN, Petitioner pro Interesse suo.

Appellant,

vs.

II. B. PALMER, Receiver, BENJAMIN GRA-

HAM, THE AINIERICAN FREEHOLD
LAND MORTGAGE COMPANY OF LON-

DON, ENGLAND, LIMITED (a Corpora-

tion), H. H. NELSON SHEEP COMPANY
(a Corporation), II. II. NELSON, and

JAMES T. STANFOKMJ,

Appellees.
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Stipulation and Praecipe.

It is hereby stipulated tliat tlie following desig-

nated parts of the record in the cause above entitled

on appeal from the Circuit Court of the United

States for the District of Montana are the only parts

of said record which are necessary to the hearing in

said Circuit Court of Appeals, and that such parts

only be printed by the Clerk of the Court last named,

to wit:

1. Bill of complaint, beginning on page 1 of the

original certified record, omitting the affidavit of M.

S. Gunn and inserting in lieu thereof '^(duly veri-

fied)."

2. Subpoena, page 20.

3. Order to show cause, page 22, dated April 14,

1904.

4. Consent to appointment of receiver, page 24,

filed September 3, 1904.

5. Order appointing receiver, page 25, filed Sep-

tember 3, 1904.

6. Decree of foreclosure, page 28, entered Feb-

ruary 4, 1905, omitting therefrom the description of

the real estate ordered to be sold, and inserting in

lieu of such description, " (Description of lands as in

Bill of Complaint, omitted under stipulation of

parties)."

^i 7. Petition of Herbert Strain pro interesse suo,

Ipage 38.
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8. Order requiring receiver to answer petitior

pro interesse suo, page 44.

9. Report of Sale by Master in Chancery, pag(

45, filed April 4, 1905, omitting the affidavit of publi

cation, and inserting in lieu thereof ''(Affidavit o1

publication of notice of sale, omitted under stipula

tion)."

10. Certificate of Sale, page 54, filed April 1

1905, omitting description of lands sold, and insert

ing in lieu thereof " (Description of lands as in Com

plaint and Decree omitted under stipulation)."

11. Receipt, Exhibit "C," page 58, filed and eii

tered April 4, 1905.

12. Agreed statement of facts, page 60, filed Juii<

12, 1905.

13. Order denying petition pro interesse suo

page 66, filed February 26, 1906.

14. Report of H. B. Palmer, receiver, page 67

filed April 21, 1906, omitting verification by Palmer

15. Objections of Strain, petitioner pro interessi

suo, to receiver's report, page 72, filed May 5, 1906.

16. Order, entered May 28, 1906, overruling ol)

jections to and approNin^- receiver's account, pagi

74.

17. Order amending order of May 28, 1906 niadi

May 31, 1906, and filed and entered mine ])i-() Innc ai

of May 28, 1906, page 76.

18. Petition for allowance of appeal and orde

granting same and fixinsj," bond, i)age 78.
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19. Assignment of errors and prayer for re-

versal, page 81.

20. Bond on appeal, page 87.

21. Citation on appeal, page 90.

22. Certificate of clerk, page 93.

In printing the Clerk will omit the order with-

drawing the answer of defendant James T. Stan-

ford, filed January 23, 1905; and all papers except

those hereinbefore enumerated ; and also omit title of

court and cause after Bill of Complaint, and insert

in lieu thereof: " (Title of Court and Cause)."

It is further stipulated that the said cause shall be

heard upon the assignment of terrors accompanying

said petition for an appeal.

A. C. GORMLEY and

W. T. PIGOTT,

Solicitors and Counsel for the Appellant.

M. S. GUNN,
Solicitor and Counsel for Appellees.

To the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit

:

Sir: You will please print the record in the cause

above entitled pursuant to the foregoing stipulation.

A. C. GORMLEY,
W. H. PIGOTT,

Solicitors and Counsel for Appellant.

[Endorsed]: No. 1371. In the United States

Circuit Court of Appeals, for the Ninth Circuit.
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Herbert Strain, Petitioner Pro Interesse Suo, Ap-

pellant, vs. H. B. Palmer, Receiver, et al., Appellees.

Stipulation and Praecipe. Filed Sep. 7, 1906. F.

D. IMonckton, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Montana.

IN EQUITY.

BENJAMIN GRAHAM, and the AjMERICAN
FREEHOLD LAND MORTGAGE COM-

PANY OF LONDON, ENGLAND, LIM-

ITED (a Corporation),

Complainants,

vs.

H. H. NELSON SHEEP COMPANY (a Corpor-

ation), H. H. NELSON and JAMES T.

STANFORD,
Defendants.

Bill of Complaint.

To the Honorable the Judges of the Circuit Court of

the United States for the District of Montana:

Benjamin Graham, a citizen of the State of New
York, and The American Freehold Land ^lortgage

Company of London, England, Limited, a corpor-

ation organized and existing under and ])y virtue of

the laws of the Kingdom of Croat Hritaiii and 1 in-

land, ])riiig tliis llicii" ])ill of complaint against the
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H. H. Nelson Sheep Company, a corporation or-

ganized and existing under and by virtue of the laws

of the State of Montana, and H. H. Nelson and

James T. Stanford, each of whom are citizens of the

State of Montana, and thereupon your orators com-

plain and say:

1. That your orator, Benjamin Graham, is now

and was at all times herein mentioned a resident and

citizen of the State of New York, and your orator.

The American Freehold Land Mortgage Company of

London, England, Limited, is now and was at all of

said times a corporation organized and existing

under and pursuant to the laws of the Kingdom of

Great Britain and Ireland.

2. That the defendant, H. H. Nelson Sheep Com-

pany, is now, and was at all the times herein men-

tioned, a corporation organized and existing under

and by virtue of the laws of the State of Montana,

and the defendants, H. H. Nelson and James T.

Stanford, and each of them, are now and were at all

of said times residents and citizens of said State.

3. That the amount in controvers}^ in this suit ex-

ceeds the sum of two thousand dollars, exclusive of

interest and costs.

4. That on the 20th day of March, 1901, the de-

fendant, H. H. Nelson Sheep Company, made, exe-

cuted and delivered to your orator, The American

Freehold Land Mortgage Company of London, Eng-



8 Herbert Strain vs.

land, Limited, its two certain promissory notes or

bonds, with coupon or interest notes attached thereto,

each of which principal promissory notes or bonds is

for the sum of fifteen thousand dollars, and is in the

words and figures following:

$15,000. No. 132.

UNITED STATES OF AMERICA.

FIRST MORTGAGE BOND.
Helena, Montana, March 20th, 1901.

On the twentieth day of March, A. D. 1906, for

value received, the maker or makers of this bond

promise to pay The American Freehold Land Mort-

gage Company of London, England, Limited, or

order, fifteen thousand dollars ($15,000.00), i^ayable

in lawfully coined gold money of the United States

of America, with interest thereon payable in like

money, at the rate of seven per centum per annum,

interest payable semi-annually; according to the

tenor and effect hereof, and of ten interest or coupon

notes hereto attached Both principal and interest

notes are negotiable and are payable at the office of

H. B. Palmer & Company, in the city of Helena,

Montana, with current exchange on New York, and

without and relief whatever from valuation or ex-

emption laws.

It is agreed, that if any part of the principal or in-

terest is not paid at maturity it shall bear interest

after maturity at the rate of ten per centum per an-

num, payable in like manner as hereinbefore ex-
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pressed; and if any part of the interest is not paid

when it becomes due it shall be calculated and paid

at the rate of ten per centum per annum, instead of

at seven per centum per annum as set forth in the in-

terest coupons attached; and if any part of the in-

terest remains unpaid for 30 days after it becomes

due, it shall cause the principal to become due and

collectible at once, without notice, at the payee's op-

tion, and the mortgage or deed of trust securing this

bond may be enforced in accordance with the terms

thereof, together with 4 per cent attorney's fees to

be taxed as costs in the event of a suit beinar insti-

tuted for the collection of this bond or any interest

thereon.

The maker or makers of this bond reserve the right

to make partial payments on the principal thereof

at any regular interest period as herein set forth

after April 1st, 1902, in sums of not less than $1,500,

and on payments so made the interest shall cease

from date of such payments, and the interest coupons

shall be reduced in pro rata proportion ; and all pay-

ments so made are payable at the same place and in

the same manner, where this bond is payable as

hereinbefore set forth; and provided that not less

than thirty days' notice in writing, shall be given

to the payee by the maker or makers of this bond of

the intention to make such pajment. The principal

and interest of this bond are secured by a mortgage

or deed of trust, which is a first lien on real estate
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situated in Cascade County, Montana, and duly au-

thorized by a resolution of the stockholders of the

corporation issuing the same at a meeting regularly

called and held on the twelfth day of March, 1901.

H. H. NELSON SHEEP COMPANY,
[Corporate Seal] By H. H. NELSON,

President.

Attest: ANNA A. NELSON,

Secretary.

(The instrument given to secure this obligation has

been duly stamped as required by law.)

5. That at the time of the execution and delivery

of said promissory notes or bonds the defendant

H. H. Nelson guaranteed the payment of the prin-

cipal and interest of each thereof, which said guar-

anty is evidenced by an indorsement in writing upon

each of said promissory notes or bonds, signed ])y

tlie said H. H. Nelson.

6. That on the said 20th day of March, 1901, the

said defendant H. H. Nelson Sheep Company made,

executed and delivered to your orator Benjamin

Graham, as trustee, its mortgage or trust deed,

wherein and whereby it granted, bargained, sold and

conveyed to your orator as trustee certain property

described therein, as security for the payment of said

principal sum and interest mentioned in said prom-

issory notes or bonds as Ww same should respectively

l)ecome due and ])ayal)l(', and also as security for the
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performance of the covenants in said, mortgage or

trust deed contained.

7. That said, mortgage or trust deed was duly

asknowledged and certified so as to entitle it to be

recorded, and the same was afterwards and on the

28th day of March, 1901, duly recorded in the office

of the county clerk and recorder of Cascade County,

Montana, in book 18 of Mortgages, page 249 ; a copy

of which said mortgage or trust deed, with the in-

dorsements thereon, is hereunto annexed, marked

Exhibit ''A," and prayed to be taken and considered

as a part of this bill of complaint the same as though

set forth herein in haec verba.

8. That the interest on said principal sum men-

tioned in said promissory notes or bonds and in the

said mortgage or trust deed has been paid down to

the first day of October, 1902, but no part of the prin-

cipal sum has been paid ; that your orators, pursuant

to the option and privilege granted and conferred by

said promissory notes or bonds and said mortgage or

trust deed so to do, have declared and hereby declare

the entire principal, to wit, the sum of thirty thou-

sand dollars ($30,000.00), due and payable.

9. That the said defendant, H. H. Nelson Sheep

Company, has failed to keep the buildings on said

property or premises insured as by the said trust

deed or mortgage it covenanted or promised to do,

in consequence whereof your orator, Benjamin

Graham, trustee, has caused the said buildings to be
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insured, and has paid therefor ilic pi-einiiiiii of

$70.25.

10. That your orator, Tlic Ameriean Freeliold

Land Mortgage Company of London, Enghmd, Lim-

ited, is the lawful holder and owner of said promis-

sory notes or bonds and said interest or coui)on notes

attached thereto.

11. That the defendant, James T. Stanford, as

agent for the stockholders of the Northwestern Na-

tional Bank of Great Falls, Montana, has or claims

to have some interest or claim upon said premises

and property described in said trust deed or mort-

gage, or some i)art thereof, as mortgagee or other-

wise, which interest, if any, lias accrued subsequent

to the execution, delivery and recording of said trust

deed or mortgage, and is subject, subservient and

subsequent to the lien created thereby.

12. Your orators further show that the real es-

tate and property described in said trust deed is in-

ir^ufficient as securit}^ for the payment of the s;\i(l

principal sum and interest and the performance of

the covenants to be kept and performed by the said

H. H. Nelson Sheep Company as provided in said

trust deed or mortgage, and that the said II. H. Nel-

son Sheep Company and the said IL II. Nelson are

each and ])<)th insolvent.

13. Your orators further show that the said de-

fendant, IF. II. Nelson Sliccp Company, is in posses-
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sion of said premises and property described in said

trust deed or mortgage, and has for more than one

year last past collected and received the rents, issues,

income and profits of said property, appropriated

the same to its own nse, and failed and refused to ap-

X)ly any part thereof to the payment of either the

principal or interest secured b}^ said trust deed or

mortgage, or the payment of the premium for the

insurance of the building thereon, and that unless a

receiver is appointed as prayed for in the pra^^er

hereto the said H. H. Nelson Sheej) Company will

continue to collect and receive the rents, issues, in-

come and profits of said property, and appropriate

the same to its own use as it has been doing.

14. That a solicitor's fee in this suit of four per

cent of the amount due is reasonable and fair, and

should be allowed and paid as in and by said promis-

sory notes and bonds and said trust deed or mortgage

provided.

15. That four per cent of the whole amount due

and unpaid is a reasonable and fair compensation

and commission to be allowed and paid your orator,

Benjamin Graham, for his services as trustee, as in

and by said mortgage or trust deed provided.

In consideration whereof, and inasmuch as your

orators are remediless at and by the strict rules of

the common law and are only relievable in a court of

equity where matters of this and the like nature are

cognizable and relievable, to the end that the said
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Mefendaiits hereafter named ma}^ and each of them

may full, true, direct and perfect answer make to

your orators bill of complaint (but without oath, the

answer of the said defendants or either of them

under oath being hereby expressly waived pursuant

to ihe provisions of the general Equity Rules gov-

erning Circuit Courts of the United States), and as

fully and particularly as if the same were again re-

peated, and they and each of them were thereunto

particularly interrogated, your orators pray:

That the usual decree may be made for the sale

of said mortgaged premises aforesaid according to

law and the rules and practice of this Court ; that the

proceeds of such sale may be applied to the pa^^nent

of the costs and expenses of this suit, and in other

respects as provided in said trust deed or mortgage

;

that the said defendant, H. H. Nelson Sheep Com-

pany, and all pei-sons claiming by, through or unrler

it subsequent to the execution of said mortgage upon

said premises, either as purchasers, encumbrancers,

or otherwise, may be barred and foreclosed of all

rights, claim or equity of redemption in and to said

premises and every part thereof, and that your ora-

tors may have a judgment against said Sheep Com-

pany and H. H. Nelson for any deficiency remain-

ing after the application of the proceeds as aforesaid.

And your orators further pray that a receiver he' W%i
a])pointed according to the course and practive of

J;||^[JJ

this court with the usual powers of receivers in HIk
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cases, of all the property described in said mortgage

or trust deed, and the income, rents, issues and

profits thereof, to hold and dispose of the same as by

this Honorable Court may be ordered, and that said

H. H. Nelson Sheep Company be decree to transfer

and deliver possession of said property and the

whole thereof to the receiA^er so appointed ; and that

your Honors will enjoin the said defendant H. H.

Nelson Sheep Company, its solicitors, officers, agents

and servants from in any manner disposing of any

of the property subject to said mortgage, or any of

the income, rents, issues or profits thereof, or from

interfering with or in any manner hampering, de-

laying, or preventing such person as may be ap-

pointed receiver in the performance of the duties

imposed upon him by said Court; and that your

Honors will, until the hearing of the application for

the appointment of such receiver, enjoin and re-

strain said defendant H. H. Nelson Sheep Company,

its solicitors, officers, agents and servants, from in

any manner disposing of any of the property subject

to said mortgage or trust deed, or the income, rents,

issues or profits thereof, or transferring the posses-

sion thereof, or any thereof; and that your orators

may have such other and further relief as the nature

of this case may require and as may be agreeable to

equity and good conscience.

And may it further please this Honorable Court

to grant unto your orators the most gracious writ of
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subpoona, in tlio name of the President of the United

States, issuing out of and under the seal of this Hon-

orable Court, to be directed to the said defendants

H. H. Nelson Sheep Company, H. H. Nelson and

James T. Stanford, therein and therby commanding

them and each of them by a certain day and under

a certain penalty therein to be inserted, personally

to be and appear before this Honorable Court, then

and there to answer this, your orator's bill of com-

plaint, and further to stand to, abide by and per-

form such order and decree as the Court may make

in the premises, and as shall be agreeable to equity

and good conscience.

And your orators will ever pray, etc.

MILTON S. GUNN,

Solicitor and of Counsel for the Complainants.

[Duly verified.]

Subscribed and sworn to ])cforc me this 11th day

of April, A. D. 1904.

[Seal] JNO. K. SCOTT,

Notary Public, Lewis and Clarke County, State of

Montana.

Exhibit ''A."

$30,000. TRUST DEED. No. 132

This indenture, made and entered into this 20th

day of March A. D. 1901, by and between the H. H.

Nelson Slice]) Company, a corporation duly organ-

ized under the laws of tlu^ State of Montana, the

l)arty of the first part (and hereinafter for brevity
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designated the grantor); and Benjamin Graham,

Trustee, the party of the second part (and herein-

after for brevity designated the trustee), and The

American Freehold Land Mortgage Company of

London, England, Limited, the party of the third

part, witnesseth:

That the party of the first part for and in consid-

eration of thirty thousand dollars ($30,000) in law-

fully coined gold money of the United States of

America, in hand paid, by the party of the third

part, the receipt of which is hereby acknowledged,

has granted, bargained, sold and conveyed, and does

by these presents grant, bargain, sell, convey and

confirm unto the said party of the second part, with

full power of substitution, and to successors in trust

and assigns, forever, the certain tract or parcel of

land situate, l^dng and being in the county of Cas-

cade and State of Montana, and particularly de-

scribed as follows, to wit:

Lands in township nineteen (19) north, range one

(1) east of the principal meridian Montana as fol-

lows:

The southeast quarter of the northeast quarter of

section twenty-two (22) containing forty acres; also

The south half of section twenty-three (23), and

the south half of the northeast quarter of said sec-

tion twenty- three (23), and the south half of the

northwest quarter of said section twenty-three (23)
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containing four liundred and eighty (480) acres in

said section twenty-three (23) ; also

The S(Mitliwest (juarter, and the southwest quarter

of the iKU'twest quarter of section twenty-four (24)

containing two hundred (200) acres in said section

twenty-four (24) ; also

The following lands in section twenty-five (25),

to wit: The north half of the northeast quarter; the

the southeast quarter of the northeast quarter, the

north half of the northw^est quarter, the south half

of the northwest quarter, and lot number two; or a

total area in said section twenty-five (25) of two

hundred and sixty-three and sixty seven one hun-

dredths (263.67) acres. Also

The following lands in section twenty-six (26), to

wit: The northeast quarter, and the northeast quar-

ter of the northwest quarter, and the east half of the

southwest quarter, and the southeast quarter; or a

total of four hundred and thirty-nine and ten one-

hundredths (439.10) acres in said section twenty-six

(26). Also

The east half of the southeast quarter of section

thirty-two (32) containing eighty (80) acres; also

The southwest quarter of section thirty-three (33)

containing one hundred and sixty (160) acres; also

The northeast (juartcr <>i' the southeast quarter

and lot niunhcr one in section thirty-four (34) con-

taining seventy-eight and sixty one-hundredths

(78.60) acres; also
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The northwest quarter and lots, numbers one and

four in section thirty-five containing two hundred

and twenty-three and fifty-eight one-hundredths

(223.58) acres; and being a total acreage in said

township nineteen of nineteen hundred and sixty-

four and eighty-five hundredths (1964.85) acres

more or less, according to the official survey of the

United States; and also lots numbers two (2) and

three (3) in section thirty-five (35), township nine-

teen (19) north, range one (1) east, containing sev-

enty-five (75) acres, more or less.

Also the following lands in township eighteen (18)

north, range one (1) east, to wit:

Lots numbered one (1), two (2), five (5) and six

(6), in section three (3), containing ninety and

sixty-seven one-hundredths (90.67) acres.

Also the following lands in section four (4) : Lots

numbered three (3), four (4), five (5), seven (7),

and the north half of the southwest quarter, and the

south half of the northwest quarter, and the south-

west quarter of the northeast quarter; or a total

acreage in said section four (4) of three hundred and

fifty-nine and nine one-hundredths (359.09) acres.

Also lot number one (1) in section five (5), con-

taining forty-three and twenty-one one-hundredths

(43.21) acres.

Also lots numbered one (1), two, (2), three (3),

and the north half of the northwest quarter of sec-
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tion seventeen (17), containing one hundred and

ninety-five and three one-hundredths (195.03) acres.

Also the east half of the northeast quarter, and lot

number seven (7) of section eighteen (18), contain-

ing ninety-six and ninety-nine one-hundredths

(96.99) acres; and being a total of seven hundred

and eighty-four and ninet,y-nine one-hundredths

(784.99) acres in said township eighteen north,

range one (1) east.

Also the south half of the northeast quarter, and

the north half of the southeast quarter of section

twenty-six, in township four (4) north, range one

(1) east, containing one hundred and sixty (160)

acres.

Also the west half of the southwest quarter of sec-

tion twenty-nine, and the southeast quarter of the

northeast quarter, and the northeast quarter of the

southeast quarter, of section thirty (30) , all in town-

ship five (5) north, range one east, containing one

hundred and sixty (160) acres.

Also the following lands in townsihp eighteen (18)

north, range one (1) west, as follows:

The south lialf of tlio south half of section nine

(9), containing one hundred and sixty (160) acres.

Also the south half of the southwest quarter of

section thirteen (13), containing eighty (80) acres.

Also the south half of section fifteen, and also the

south half of the north half, and the northeast (juar-

ter of the northwest quarter, and the northwest

quarter of the northwest quarter of said section fif-
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teen (15), or a total acreage in said section fifteen of

five liimdred and sixty (560) acres;

Also all of section twenty-three (23), containing

six hundred and forty (640) acres.

Also the south half of the southwest quarter, and

the northwest quarter of the southwest quarter of

section ten (10) containing one hundred and twen-

ty (120) acres.

Also lots numbered two (2), three (3), and four

(4), and the south half of the northeast quarter of

section twenty-four (24), or a total acreage in said

township eighteen north, range one (1) west of

seventeen hundred and twenty-one and twenty-one

one-hundredths (1722.21) acres, more or less, and all

of said lands hereinbefore designated comprising a

combined acreage of four thousand eight hundred

and sixty-seven and five one-hundredths (4,867.05)

acres, more or less, according to the official survey

of the United States of America.

(Warranty.) Together with all and singular the

tenements, improvements, hereditaments, appurten-

ances, easements, water rights and all other rights

belonging or in anywise appertaining thereto, unto

the said trustee, and successors in trust and assigns

forever. The grantor represents to and covenants

with the said trustee and successors in trust and as

signs that it is well and truly seised and in posses-

sion of the foregoing described premises, and that

the same is free and clear of all encumbrance except
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this indenture which is the first and only lien at the

time of the execution hereof, and will warrant and

defend said premises against the lawful claims of all

persons whomsoever.

(Obligation.) Provided always: That this con-

veyance is made in trust for fulfillment of, and

securing and enforcing the obligations undertaken

in these presents, and upon the following exjDress

conditions, to wit : That the said grantor shall pay or

cause to be paid to the said party of the third j^art,

successors and assigns, the sum of thirty thousand

dollars ($30,000), together with interest thereon

from the twentieth day of March, A. D. 1901, said

sum of money being represented by two principal

notes, each for the sum of fifteen thousand dollars

($15,000) maturing on the twentieth day of March,

A. D. 1906, and ten interest or coupon notes thereto

attached (to each of said principal notes), one for

the sum of $555.70 maturing October 1, 1901, and

eight each for the sum of $525 maturing on the first

days of April and October of each succeeding year

respectively, and one note for $194.30 maturing

March 20th, 1906; all of said notes negotiable and

payable at the office of "H. B. Palmer & Company"

in the city of Helena, Montana, and made l)y tlic

grantor herein, to the said party of the thiid part;

with exchange on New York and interest after ma-

tui'ily at the rate of ten ])cr cent i)er annum, payable
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annually, and according to tlie tenor and effect of

said principal and interest or coupon notes.

(Agreement.) It is agreed that if the said

grantor or maker of the obligation secured by this

indenture fail to pay any or either of said principal,

interest or coupon notes at maturity, (or for 30 days

thereafter) or taxes, assessments or insurance, as

hereinafter provided, or fail to comply with any of

the conditions of this indenture, then all of said debt

secured hereby shall, at the option of the trustee,

successors or assigns, become due and collectible,

and all rents and profits of said property shall then

immediately accrue to the benefit of said party of

the third part, and the occupants of said property

shall pay rent to the trustee, successors or assigns,

or his or their agent, and the conditions of this in-

denture may be enforced for the full amount, to-

gether with costs, taxes, insurance, cost of abstract

of title, and any other or all sums advanced or ex-

penses incurred on account of the grantor and by

reason of these presents for whatsoever purposes;

and any advances paid shall draw interest at the

rate of ten per cent per annum and be liens under

this indenture. And upon such failure, default or

violation aforesaid, the grantor herein does fully

empower said trustee, original, substituted, succes-

sors or assigns, and it is hereby made his special

duty at the request of the holder of the obligations
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secured hereby, at any time made after default as

aforesaid, to take such steps as may ])e necessary

for the collection of said debt, princij)al and interest,

and to collect and sue for any rents due, or to be-

come due on said premises, and without process of

law to enter upon and take possession of, or let said

premises, and either before or after said entry, when

the trustee, his successors or assigns, shall see fit, to

sell the property herein conveyed, or any part there-

of, together or in parcels, at public auction for cash,

or on credit, at a place, time, and after the advertise-

ment by him given, substantially conforming to and

as required by law in the cases of sales on execu-

tion at the tune of sale, and to execute and deliver to

the purchaser or purchasers thereof, good and suffi-

cient deed or deeds in fee simple for the same, which

shall vest the complete and unencmnbered title of said

property, and be a bar against the grantor herein, its

successors and assigns, and all persons claiming

under it or any of them, of all right, interest or claun

in and to said property, and all parts thereof, to re-

ceive the j)roceeds, the same to be applied in order

as follows: First, to the proper expenses of adver-

tising, selling and conveying as aforesaid, including

the necessary traveling expenses of the trustee, and

a commission to the trustee of four per cent, upon

the whole amount due and unpaid; second, to the

payment of taxes, insurance and other outlays paid

under and by virtue of these presents, with interest;
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third, to tlie payment of the sums due by virtue of

said notes for principal and interest, together with

any court costs; and lastly, the remainder of such

proceeds to be held subject to the order of the

grantor herein.

It is further agreed that if said proceeds be not

sufficient to pay all the sums above designated in the

order above set forth, that then any and all sums

applicable upon the principal or interest repre-

sented by the said notes shall be by the trustee

credited thereon, the grantor hereby agreeing to pay

any residue remaining unpaid, and consenting that

the holder of the said notes may proceed in law or in

equity, at any time, for the collection of the same

with interest, in accordance with the effect and tenor

of the said notes thus remaining unpaid; and im-

mediately upon said sale by the trustee, successors

or assigns, to yield quiet possession to the purchaser

of the premises and property so sold and conveyed,

provided, earlier possession of the same be not taken

by the trustee before the sale as hereinbefore pro-

vided, and that said party of the third part, its suc-

cessors or assigns, may, at its or their option, be

the purchaser or purchasers at said sale, or at the

judicial sale of the same, as hereinafter provided for

in case of foreclosure under decree of court.

It is further agreed that in case proceedings to

enforce the conditions of this indenture and the pay-

ifient of the said amounts under the power of sale
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on the part of the trustee, his snrcessors or assigns,

as herein eonferred, be not at his or their option de-

sirable, then and in that event, recourse may l)e had

to an action in the courts for such enforcement, and

that there shall be included in the judgment of fore-

closure, in addition to the items hereinafter set forth

or above designated, exclusive of the commissions

of the trustees and the expenses incident to a sale

by him, an attorney fee of four per cent on the

amount of the principal recovered, which fee shall

be a lien upon said property, and taxed and collected

as other costs in said action; and that at the com-

mencement of said suit, or at any time upon appli-

cation of the plaintiff or plaintiffs therein, a receiver

may be appointed by the Court pending said suit,

and until the period of redemj^tion expires, to care

for said property, rent the same and collect such

rentals and make disposition of said rents under the

order of the Court. And the omission of the trustee,

successors or assigns, to exercise his or their option

in said matter or to proceed by reason of an}" default

of the grantor in payment as aforesaid, at any time

or times, shall not preclude said trustee, successors

or assigns from the exercise thereof at any subse-

quent time or upon any subsequent default or de-

faults of tlie grantor in payment as aforesaid; and

said trustee, successors or assigns, is not recpiired to

give any written or other notice whatsoever as to

the exercise of said option, ])ut may proceed at any
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time or times to avail himself or themselves of the

powers conferred, or to enforce the conditions of

this indenture and to sell the property hereinbefore

described by exercise of the power of sale herein

<^onferred, or by recourse to the court.

It is further agreed, that should said trustee, suc-

cessors in interest or assigns, become involved in

litigation by reason hereof, or should the title of the

grantor be called in question in any action or pro-

ceeding in any court, or before the land department

of the United States, and the trustee, successors or

assigns, should make expense by reason thereof, or

incur expense in defending for the grantor, then all

the costs and expenses incurred therein shall be

paid by the grantor and the same may be recovered

as part of the money secured hereby.

It is further agreed, that so much of the lands

hereinbefore described, occupied as the right of

way, and heretofore conveyed as right of way to the

Montana Central Railroad Company, are exempt

from the operations and lien of tins indenture.

It is further agreed, that until said debt is fully

paid, the grantor shall keep all required taxes and

assessments against the said property fully paid,

and shall keep an insurance in a reliable insurance

company or companies to the amount of five thou-

sand dollars on the buildings on the described prem-

ises, for the benefit of said trustee, successors and

assigns, and deliver to him or them, or his or their
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agent, said poliry or policies of insuranee and re-

newals thereof, to l)e held until said debt is fully

paid, and it is hereb}^ agreed that said insurance

shall be in a company or companies designated by

the said trustee, successors or assigns, or his or their

agent, and in the event of their being any assess-

ment or taxes levied or made against this indenture,

or the debt or any part thereof secured thereby, the

said grantor agrees to pay such taxes and assess-

ments as part of the consideration hereof, and on

default the trustee, successor or assigns, may pay

such encumbrance, insurance, taxes or assessments,

and collect the amount thereof with ten per cent in-

terest, and in the event of any taxes or assessments

becoming delinquent, and the said trustee, succes-

sors or assigns, purchasing said property at public

sale, it is hereby fulh^ agreed that said trustee, suc-

cessors or assigns, shall be entitled to the full pen-

alt}^ authorized by the law to be added to the amount

of said taxes or assessments so paid, which entire

sum shall then become a part of this debt, and bear

interest at the rate of ten per cent per annum from

date of i)urchase.

It is further agreed, that the said grantor shall

keep all ])uildings, fences, ditches and other im-

provements on said premises in as good repair and

condition as they are at this date, and shall not re-

move any of said without the consent of said trustee,

successors or assigns; and it is nuitually agreed that
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the said trustee shall have power to appoint a sub-

stituted trustee, to carry out all or any part of these

presents, which appointment may be evidenced

either by a writing or in any other proj^er manner,

and may withdraw such appointment and resume

acting at his pleasure. And in case of the death,

absence, inability or refusal of the trustee named

herein to act, then H. B. Palmer of Helena, Mon-

tana, is designated and appointed and made succes-

sor in trust to the trustee hereinbefore named, with

like power and authority.

Finally, the said grantor hereb}^ expressly

agrees to comply with and perform all the foregoing

conditions, and upon compliance therewith these

presents to be void, otherwise to remain in full force

and effect, and that the reconveyance or release of

the said property from the operation of this inden-

ture is to be made at the expense of the said grantor

on full payment of the indebtedness at maturity

and after fully complying with the conditions of this

indenture.

It is hereby certified and recited, that this inden-

ture and the obligations secured hereby are duly

authorized by and in pursuance to a resolution of the

stockholders of the H. H. Nelson Sheep Company

passed at a meeting regularly called and held on the

twelfth day of March, A. D. 1901. Wherein the

trustees were duly empowered and authorized to

execute the same, and of a similar resolution of the
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trustees passed at a meeting regularly called and

held on the twelfth day of March, 1901. And where-

in the President and Secretary of the company were

duly authorized and empowered to execute this in-

denture for and in behalf of the company.

In witness whereof, the said H. H. Nelson Sheep

Company of Montana has caused these presents to be

duly executed by its President and attested by its

Secretary and the corporate seal of the compan}" to

be hereto affixed at Kiverdale Stock Farm, and office

of the company in Cascade County, Montana, this

day of March, A. D. 1901.

H. H. NELSON SHEEP COxMPANY.

[Corporate Seal] By H. H. NELSON,

President.

Attest : ANNA A. NELSON,

($1-1.50—Internal Ivevenue Stamps duly can-

celed.)

ACKNOWLEDGMENT.

State of Montana,

Comity of Cascade,—ss.

On tlds twenty-iirst day of March, A. D. 1901, l)e-

forc ]iie, Ransom Cooper, a notary public in and for

said couuty, personally appeared H. H. Nelson,

known to nie to be thv })resident, and Anna A. Nel-

son, know]i to me to Ix' tlie secretary respectively, of

the corpoi'iilion tliat executed llic within iusti'uuieut.
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and who acknowledged to me that sncli corporation

executed the same.

In testimony whereof I have hereunto subscribed

my name and affixed my official seal the day and year

in this certificate first above written.

[Notarial Seal] RANSOM COOPER,

Notary Public in and for Cascade County and State

of Montana.

My commission as notary public expires January

27th, 1903.

[Endorsed] : Office of County Clerk and Recorder,

County of Cascade, Montana. I hereby certify that

the within deed was filed for record in this office on

the 28th day of March, 1901, at 5:05 o'clock P. M.,

and was duly recorded in Book 18 of Mtgs., page 249.

VINCENT FORTUNE,
County Clerk and Recorder.

By Manton Shepperd,

Deputy.

[Endorsed] : No. 705. In the Circuit Court of the

United States, Ninth Circuit, District of Montana.

Benjamin Graham et al.. Complainants, vs. H. H.

Nelson Sheep Co. et al., Defendants. Bill of Com-

plaint. Filed and Entered Apr. 11, 1901, Geo. W.

Sproule, Clerk. M. S. Gunn, Solicitor and of

Counsel for Complainants.
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And theroaftor, to wit, on the lltli day of April,

A. I). 1904, a siibj)oena in equit}' was duly issued

herein, which is in the words and fissures follow-

ing, to Avit

:

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, District of Montana.

IN EQUITY.

Subpoena ad Respondendum.

Tlie President of the United States of America,

Greeting, to H. H. Nelson, Nelson Sheep Com-

pany, a Corporation, H. H. Nelson and James T.

Stanford, Defendants.

You are hereby commanded, that you be and ai)-

pear in said Circuit Court of the United States afore-

said, at the courtroom in Helena, on the 2d day of

May, A. D. 1904, to answer a bill of complaint exhili-

ited against you in said court hy Benjamin Graliam

and the American Freehold Land Mortgage Company

of London, England, Limited, a corporation, Com-

]:»lainants, who are citizens of the State of New York

and the Kingdom of Great Britain and Ireland, re-

spectively, and to do and receive what the said Court

shall have considered in that behalf. And tliis you

are not to omit, under the penalty of five thousand

dollars.
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Witness, the Honorable MELVILLE W. FUL-

LER, CMef Justice of the United States, this 11th

day of April, in the year of our Lord one thousand

nine hundred and four and of our Independence the

128th.

[Seal] GEO. W. SPROULE,

Clerk.

By
,

Deputy Clerk.

Memorandum Pursuant to Rule 12, Superior Court

U.S.

You are hereby required to enter 3^our appearance

in the above suit, on or before the first Monday of

May next, at the clerk's office of said court, pur-

suant to said bill ; otherwise the said bill will be taken

pro confesso.

[Seal] GEO. W. SPROULE,
Clerk.

By
,

Deputy Clerk.

MILTON S. GUNN,
Solicitor for Complainants, Helena, Montana.

Service of within subpoena admitted and receipt

of coj)y thereof acknowledged in Cascade County,

Montana, this 28th day of April, 1904.

H. H. NELSON SHEEP CO.

By H. H. NELSON, Prest.

H. H. NELSON.
JAMES T. STANFORD, May 3, 1901.
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[Endorsed] : No. 705. U. S. Circuit Court, Ninth

Circuit, District of Montana. In Equity. Benja-

min Oraliaui ct al. vs. H. H. Nelson Sheep Co. et al.

Subpoei^a. Filed May 5, 1904. Geo. W. Spoule,

Clerk.

And thereafter, to wit, on the 14th day of April, A.

D. 1904, an order to show cause was issued here-

in, which said order to show cause is in the words

and figures following, to wit:

[Title of Court and Cause.]

Order to Show Cause.

Upon application of the complainants in the above-

entitled suit, by their solicitor, M. S. Gunn

:

It is ordered that the defendant, H. H. Nelson

Sheep Company, its agents, officers and servants, and

all other persons, be and they are hereby restrained

and enjoined from selling, disposing of, or transfer-

ring the possession of any of the property described

in the trust deed or mortgage made a part of the

bill of complaint in this suit, and recorded in the

office of the county clerk and recorder of Cascade

County, Montana, in Book 18 of Mortgages, page

249, until the further order of the Court herein;

and,

It is fiirtlicr urdci-cd that tlic dctViidants herein

show cause l^efore the above-entitled court in Helena,
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Montana, where said court is held, on the 17th day of

May, 1904, at the hour of ten o'clock A. M., or as soon

thereafter as a hearing can he had, why a receiver

of the property described in the said trust deed, and

the rents, issues and profits thereof, should not be ap-

pointed as prayed for in the bill of complaint in this

suit.

Dated tliis 14th day of April, A. D. 1904.

HIRAM KNOWLES,
Judge.

Service of the foregoing order accepted and re-

ceipt of copy thereof and a copy of the bill of com-

plaint and affidavit of H. B. Palmer are acknowl-

edged this 16th day of April, 1904.

H. H. NELSON SHEEP CO.,

By H. H. NELSON, Prest.

H. H. NELSON.

JAMES T. STANFORD.

[Endorsed] : Title of Court and Cause. Order to

Show Cause and Restraining Order. Entered April

14, 1904. Filed May 5, 1904. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 3d day of September,

A. D. 1904, defendants filed their consent to the

appointment of a receiver herein, which said

consent to appointment of receiver is entered of

final record as follows, to wit

:
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[Title of Court and Cause.]

Consent to Appointment of Receiver.

Tlie clct'eiidant, H. H. Nelson Sheep Comi)aiiy,

being in the possession of the property described in

the trust deed or mortgage made a part of the bill

of complaint in the above-entitled suit, hereby con-

sents to the granting of the prayer of said bill of com-

l^laint for the appointment of a receiver to take pos-

session of, manage, operate and hold said property

during the pendency of this suit, and to receive and

collect the rents, issues and profits thereof and hold

and dispose of the same subject to the order of said

court; and hereby waives notice of the application

for such appointment.

Dated this 18th day of April, A. D. 1904.

H. H. NELSON SHEEP COMPANY,
By H. H. NELSON, President.

H. H. NELSON.

[Endorsed] : Title of Court and Cause. Consent

to Appointment of Receiver. Filed Sept. 3, 1904.

Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 3d day of September,

A. D. 1904, an order appointing receiver was en-

tered herein, which said order is entered of final

record as follows, to wit:
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[Title of Court and Cause.]

Order Appointing Receiver.

Now, on the 3d day of September, 1904, come the

complainants in the above-entitled cause, by their

solicitor, M. S. Gunn, and apply for the appointment

of a receiver as prayed for in the bill of complaint

herein, and it appearing that the property described

in the trust deed or mortgage made a part of the bill

of complaint is in the possession of the defendant

H. H. Nelson Sheep Company, and it further appear-

ing that the said sheep company and the defendant

H. H. Nelson have consented in writing to the grant-

ing of such application, and that the said bill has

been taken as confessed by the said last-named de-

fendants ; upon consideration of the said bill of com-

plaint and the court having been fully advised in

the premises

—

It is now hereby ordered, adjudged, and decreed

that H. B. Palmer, a suitable person, be and he is

hereby appointed receiver of all and singular the

said property described in said truth deed or mort-

gage, together with the income, issues and profits

thereof.

And it is further ordered that the said defendant

sheep company, its agents, officers, servants, and all

other persons be and the same are hereby restrained

and enjoined during the pendency of this suit from

interfering with, transferring, selling, or disposing
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of any of said property, or from taking possession

thereof, or from in any way interfering with the same

or any part thereof, or from interfering in any man-

ner with the possession or management of any of

said property, or from interfering in any manner to

prevent the discharge by said receiver of his duties

with reference thereto.

Said receiver is hereby authorized to manage said

projperty in such manner as will in his judgment pro-

duce the most satisfactory results, and to receive all

the rents, issues and income thereof, and hold and

disi3ose of the same subject to the order of this court.

It is further ordered that this order shall become

operative upon said receiver furnishing and filing

in the office of the clerk of the above-entitled court

a good and sufficient bond in the penal sum of five

thousand dollars, conditioned for the faithful dis-

charge of the duties of his office as receiver, to be

approved by the clerk of said court ; and upon taking

an oath to faithfully discharge the duties of his said

office.

Dated this 3d day of September, A. D. 1904.

WM. H. HUNT,
Judge.

[Endorsed]: Title of Court and Cause. Order

Appointing Receiver. Filed and entered Sep. 3,

11)04. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 4th day of February,

A. D. 1905, a final decree was duly entered here-

in, which said final decree is entered of final rec-

ord as follows, to wit

:

[Title of Court and Cause.]

Decree.

This cause coming on to be heard at this term;

and thereupon, on consideration thereof, it is or-

dered, adjuged and decreed as follows, viz

:

I. That there is due to the complainant, the

American Freehold Land Mortgage Company of

London, England, Limited, a corporation, for prin-

cipal and interest on the indebtedness secured by the

trust deed or mortgage mentioned in the bill of com-

plaint herein, the sum of thirty-seven thousand one

hundred and 50-100 dollars ($37,100.50) and as costs

four per cent of such amount, or the sum of four-

teen hundred and eighty-four and 02-100 dollars

($1484.02), as a solicitors' fee, which said item of

cost is allowed as provided in and by said trust deed

or mortgage, and is reasonable ; and also other costs

in the case, taxed at the sum of fifty-five and 45-100

($55.45) dollars.

II. That unless the said sum of thirty-seven

thousand one hundred dollars and fifty cents ($37,-

100.50) and costs due as aforesaid, with interest on

said sum and costs, at the rate of eight per cent per

annum from the date hereof, be paid within ten days
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from the date hereof, that all and singular the prop-

erty and premises described in said trust deed or

mortgage, and hereinafter described, be sold by the

officer of this court hereinafter a])pointed and desig-

nated to make such sale.

III. That said property be sold as an entirety, it

appearing that said mortgage or trust deed pro-

vides for a sale in parcels or all together, and that

the same will not probably sell for sufficient to pay

and satisfy the costs and expenses of such sale, and

other costs due the complainant, the American Free-

hold Land Mortgage Company of London, England,

Limited, and the amount of the principal and in-

terest as aforesaid, and also that the said property

constitutes a single ranch or farm, and will sell to

better advantage and for a better price as a whole

than it would if divided and sold in parcels.

IV. That said sale be made at the front door of

the courthouse in the city of Great Falls, County of

Cascade, Montana, the county in which said property

is situated, at public auction, after giving notice as

hereinafter ordered and directed, to the highest and

best bidder for cash
;
provided, that if the complain-

ant, the American Freehold Land Mortgage Com-

pany of London, England, Lmiited, bids for said

property, and its l)i(l is accepted, it may, after pay-

ing to the officer making such sale, his compensation

and commissions, as tlie same may he IIxcmI and al-

lowed by the court, and oilier costs and expenses in-
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cident to, and incurred in, making said sale, satisfy

and pay the balance of such bid by executing and

delivering to said officer a proper instrument in writ-

ing, acknowledging the payment of the amount then

due hereunder, to the extent of such balance, and if

the said balance shall be in excess of the costs and

expenses of said sale, and the amount then due the

complainant, the American Freehold Land Mort-

gage Company of London, England, Limited, here-

under, in excess or difference shall be paid to said

officer, in cash, to be disposed of as hereinafter pro-

vided.

V. The said sale shall take place between the

hours of nine o'clock A. M. and five o'clock P. M.

on the day designated by said officer and notice of

sale, stating the time and place thereof, the authority

for making the same, and containing a description

of the property to be sold, signed by the officer here-

inafter designated and appointed, shall be published

in a newspaper of general circulation in the county

of Cascade, once a week for four consecutive weeks,

and the first publication shall be at least thirty days

before the date fixed for said sale.

VI. That the officer making said sale shall ex-

ecute, acknowledge and deliver to the purchaser a cer-

tificate, reciting that said sale was made pursuant

to the authority conferred by this decree describing

the property purchased by him, showing the amount

paid therefor, and that such purchaser will be en-
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titled to a deed of the property so purchased, on the

expiration of one year from the date of said sale, un-

less said pro^jerty shall have been duly redeemed.

VII. That if there is no redemption from such

sale b}' a person entitled to redeem within one year

from the date of said sale, the officer making the

same, or in the event of his death or inability, for

any reason, to act, some other officer designated and

appointed by this court, shall execute, acknowledge

and deliver to the purchaser, or the person then laAv-

fully holding said certificate of sale, upon the sur-

render of said certificate, a deed of conveyance of

said i)roperty, and the whole thereof, and thereupon

the defendants H. H. Nelson Sheep Company and

James T. Stanford, and all persons who may have ac-

quired any interest in or to said property, or any part

thereof from the said defendants or either of them,

or any lien or encumbrance thereon, subsequent to

tlie filing of the bill of complaint in this cause, and

the issuance of the subpoena, directed to said de-

fendants, shall stand debarred and foreclosed of and

from all riglit, title and interest, and from all equity

of redemption in and to the said premises and prop-

erty, and every })art thereof.

VIII. That the said officer making said sale sliaU

apply the proceeds realized therefrom, as follows:

1. To the payment of his compensation and com-

mission, and the other costs and expenses incurred

in connection with said sale.
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2. To the payment of the amount due the com-

plainant the American Freehold Land Mortgage

Company of London, England, Limited, as herein-

before determined, with interest thereon from the

date hereof at the rate of eight per cent per annum.

3. Any balance to be paid to the clerk of said

court, to be held subject to the order of the court.

(8-1/2.) That the said officer shall report the said

sale to the court within ten days from the date of

making said sale, unless the time for filing said re-

port shall be extended by the Court, which report

shall be confirmed as a matter of course, unless ob-

jections to said sale are filed within twenty days

after said report is presented and filed.

IX. That Oliver T. Crane, the master in chanc-

ery of this court, be, and he is hereby, designated

and appointed as the officer of this court to make

said sale, and is hereby authorized and directed to

exercise the powers conferred, and perform the

duties imposed upon him by this court.

X. That the receiver heretofore appointed to

take possession, care for and manage said property

and premises, continue to act as such receiver, with

the powers heretofore granted him by this court,

until the further order of this court, and that any

money or funds in his possession as receiver at the

time of his discharge, and after his accounts shall

have been settled and allowed to be paid into the
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clerk of this court, to be held subject to the order of

this court.

XII. That after the apjDlication of the proceeds

of such sale as hereinbefore ordered and directed,

if there is any balance due the complainant the

American Freehold Land Mortgage Company of

London, England, Limited, a further decree be ren-

dered against the defendants H. H. Nelson Sheep

Company and H. H. Nelson for such balance, and

providing that execution may issue for the collec-

tion of the same.

XII. The propertj^ and premises described in the

said trust deed or mortgage, and made a part of the

bill of complaint, herein, and hereby directed to be

sold, are described as follows, to wit

:

[Description of lands as in Bill of Complaint,

omitted under stipulation of parties.]

Together witli all and singular the tenements,

improvements, hereditaments, appurtenances, ease-

ments, water rights, and all other rights belonging

to or in any wise appertaining thereto.

XIII. The Court expressly reserves and retains

jurisdiction of all matters pertaining to the said re-

ceivership, until the receiver shall be finally dis-

charged, and also to make such amendments thereto,

and such further orders and decrees as are necessary

to equity and good conscience, and to fully and com-

pletely dispose of this cause.
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Done in open court this 4th clay of February, A. D.

1905.

WILLIAM H. HUNT,
Judge.

[Endorsed] : Title of Court and Cause. Decree.

Filed and Entered Feb. 4, 1905. Geo. W. Sproule,

Clerk.

And thereafter to wit, on the 24th day of October, A.

D. 1904, Herbert Strain filed herein his petition

pro interesse suo, which said petition is in the

words and figures as follows, to wit

:

[Title of Court and Cause.]

Petition of Herbert Strain pro interesse suo.

To the Honorable, the Circuit Court of the United

States, In Equity Sitting Within the District of

Montana, and to Its Judges:

Comes now Herbert Strain, and by this, his peti-

tion pro interesse suo, respectfully shows and hum-

bly gives the Court to understand and be informed

—

That petitioner is a citizen of the State of Mon-

tana, residing at the cit}^ of Great Falls, in the

county of Cascade, Montana, and that at all the

times hereinafter mentioned he was, for many years

last past has been, and now is, engaged in the busi-

ness of trading and buying and selling goods, wares

and merchandise by wholesale and at retail under

the name and style of '

' Strain Brothers. '

'
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That on the 17th day of August, 1904, at said

county of Cascade, he purchased for full and ade-

quate consideration, and for value, of defendant H.

H. Nelson Sheep Company all the oats and oat crop

then on the ranch known as the Riverdale Stock

Faiin, situate near Cascade, in said county, and all

the hay then cut and stacked and thereafter to cut

and stacked on said Farm and lands connected

therewith, except such shares as might belong to one

Hugh Jones and one Fred. Nicholson ; that said com-

pany was then the owner of said hay and oats, and

that for full consideration paid by petitioner to said

company therefor said compan.y did then and there

bargain, sell, assign, transfer and set over to peti-

tioner, and immediateh'- deliver to him, the said hay

and oats so purchased by him; that by said sale and

delivery petitioner became and eA^er since has been

the owner thereof, to wit, of eighty tons of hay and

820 bushels of oats, and that he remained in posses-

sion of the same until he was wrongfully and un-

lawfully dispossessed thereof as hereinafter stated,

and that he paid the expenses of harvesting and

putting up said hay and grain; that a true copy of

the memorandum or bill of said sale is the following:

"For value received, the undersigned, H. H. Nel-

son Sheep Co., a corporation, does hereby sell, as-

sign and transfer to Strain Bros., copartners, doing

business in Great Falls, Cascade County, Montana,

all the grain and also all the hay cut and stacked, and
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hereafter to be cut and stacked, on all the hay land

connected with the Riverdale Stock Farm, near Cas-

cade, in the County of Cascade and state of Mon-

tana, being two hundred fifty (250) tons more or

less, except such share hay as belonged to Hugh

Jones and Fred Nicholson. All of said hay and

grain are this day delivered to said Strain Bros.,

who will hereafter have entire charge and posses-

sion of the same. The hay already cut and stacked

is to be measured in the usual way at once, and the

balance is to be measured in the usual way as soon

as stacked.

Dated this 17th day of August, 1904.

(Signed) H. H. NELSON SHEEP CO.,

By H. H. NELSON, Prest.,

President and Manager.

That petitioner had no information, knowledge or

notice of the order restraining said company from

selling or disposing of any of the issues or profits

of said farm, until long after the said purchase by

him, and that at the time he so purchased the said

property and the land on which it was situate were

in the actual and open possession of said company

as owner, and that neither of the plaintiffs has, or

ever has had, as petitioner is informed and believes,

any lien or mortgage on said oats and hay, and that

if there be such mortgage or lien petitioner has no

notice or knowledge thereof, and it has never been

of record.
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That thereafter, and on or about the third day of

September, 1904, and wliile petitioner was the owner

and in possession of said chattels so purchased by

him, H. B. Pahner was appointed receiver of the

property of said company, and ever since has been,

and now is, such receiver; that on or about the fourth

day of the same month, and while petitioner was so

the owner, and in possession and thereto entitled,

said receiver wronj^fully and unlawfully and without

petitioner's consent, took from the possession of x^e-

titioner said ha}^ and oats, to wit, 80 tons of hay of

the reasonable value of $560, and 820 bushels, or

32,800 pounds, of oats reasonably worth $328.

Your petitioner further respectfully^ represents

and unto the Court humbly shows, that he has re-

peatedly notified the said receiver of the right and

title of petitioner to said chattels, and has both

orally and by sworn demand required said receiver

to surrender and deliver and return the said chattels

to petitioner, but that the receiver has ever failed

and refused to comply therewith or to surrender or

return said property or any part thereof or to pay

to petitioner its value or the proceeds or any thereof

;

that (as petitioner is informed and believes and

tlierefore so charges) said receiver yet holds and

detains and retains said property under the claim

and pretense that the same is the property of said

company; that if the receiver has sold or otherwise

disposed of the said chattels, or any part of them, he
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did so unlawfully and wrongfully, and is answerable

for their value and proceeds.

That on the sixth day of October, 1904, the re-

ceiver filed in the office of the clerk of this Honor-

able Court a petition for leave to sell said chattels,

but that said petition has not been presented.

All of which acts and doings of said receiver are,

as petitioner is advised, contrary to equity and good

conscience and tend to the manifest wrong, injury

and oppression of your petitioner in the premises

:

In tender consideration whereof, and forasmuch

as your petitioner is without remedy in any other

court and is relievable only in this court and cause

where alone the wrong done (as well as the injury

threatened) may be remedied (or prevented), your

petitioner prays, that upon consideration of this, his

petition, it may please the Court and your Honors to

order the examination of petitioner pro interesse suo

upon interrogatories to be exhibited against him by

the said receiver or the plaintiff, or both, or else to

order the testimony of all the witnesses produced

to be taken orally by an examiner and filed, or to

order the whole of the evidence to be adduced orally

in open court at the hearing; and your petitioner re-

spectfully prays, the premises considered, that the

receiver be ordered and required to surrender and

return to petitioner the said chattels, or, if the same

shall have sold or disposed of by him, that he pay

to petitioner the value thereof; that the petition of
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the receiver for leave to sell said chattels be denied

;

that petitioner have judgment or order for the pay-

ment of his costs in this behalf most wrongfully sus-

tained; and for such other and further or other and

different relief as may be meet and equitable.

HERBERT STRAIN,

W. T. PIGOTT,

Counsel for Strain.

A. C. GORMLEY,
Great Falls, Montana,

W. T. PIGOTT,

Helena, Montana,

Solicitors for Petitioner.

State of Montana,

Count}" of Cascade,—ss.

Herbert Strain, being duly sworn, deposes, that

the matters and things stated in the foregoing peti-

tion are true as he verily believes.

HERBERT STRAIN.

Sworn to and subscribed before me, this October

22, 1904.

[Notarial Seal] H. R. AYER,
A Notary Pul>lic in nnd for tlie County of Cascade,

Montana.

Personal service of the foregoing petition, together

with a notice that it will be filed and presented to the

Court at the hour of ten o'clock, A. M., on the 9th day

of November, 1904, or as soon thereafter as counsel
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may be heard, is hereby admitted, this October 24,

1904.

M. S.. OUXy,

Solicitor and Counsel for Plaintiffs and Receiver.

[Endorsed] : Title of Court and Cause. Petition

of Herbert Strain pro interesse suo. Jelled Oct. 24,

1904. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 9th day of November,

A. D. 1904, an order requiring the receiver to an-

swer the petition pro interesse sno was made

and entered herein, said order being in woixls

and figures as follows, to wit

:

[Title of Court and Cause.]

Order Requiring Receiver to Answer Petition pro

interesse suo.

In the Matter of the Petition of HEPJIERT

STRAIN pro interesse suo.

Upon the filing and presentation of the petition for

examination pro interesse suo of Herbert Strain,

It is hereby ordered, that H. B. Palmer, the re-

r.eiver of the property and estate of the defendant H.

11. Nelson Sheep Company, make, file, and serve

upon counsel for said Strain, on or before the 21st

day of November, 1904, his answer or response to
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the said petition, sliowing cause, if any he have, why

the prayer of said petition should not be [granted.

It is further ordered that a copy of (-his order be

served u]ion said Receiver or his counsel on or be-

fore the 15th (lay of November, 1904.

WM. H. HUNT,
Judge of said District Court.

Due service of the foregoing order is hereby ad-

mitted this November 9th, 1904.

M. S. GLNN,
Solicitor and of Counsel for lieceiver.

[Endorsed] : Title of Court and Cause. Order

Requiring Receiver to Answer Petition of Straia pro

interesse suo. Filed and entered Nov. 0th, 1904.

Geo. W. Sproule, Clerk.

And tliereafter, to wit, on the 4th day of April, A. D.

1905, the master in chancer}^ filed liis r^poi't of

sale herein, which said report of sale is in the

words and figures following, to wit

:

[Title of Court and Cause.]

Report of Saie of Master in Chancery.

To the Honorable Judges oi* the Circuit Court oJ* tJie

United States, for the District d" Montima,

Ninth Circuit, in Equity.

In pursuance and by virtue of a rlecree of tJie

court, Honorable Willinni II. Hunt, Judge. nia«le in

the above-entitled cause, and bearing date the fourth
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(4) day of February, A. D. 1905, in and by \A^hich

decree it was, among other things, considered, ad-

judged, ordered and decreed that all of said mort-

gaged property in said decree mentioned and re-

ferred to, should be sold by Oliver T. Crane, Esquire,

the mastery in chancery of this court, as an entirety

and as one property, and not in separate par(;els, and

in the manner therein directed, to satisfy tlie

amounts due, and to become due as in said decree

stated, for principal and interest upon the indebted-

ness secured by the trust deed or mortgage men-

tioned in the bill of complaint herein, and the sev-

eral sums therein allowed and decreed to be paid.

I, the subscriber, as said United States master in

chancery of said court, residing at the city of Helena,

Lewis and Clark County, within said District and

State of Montana, who was by said court so ordered

to make sale of said property in said decree men-

tioned, set forth and described and in the manner

therein directed, do respectfully certify and report.

1. That I gave notice of sale and advertised all

and singular the said mortgaged property and prem-

ises in said decree and hereinafter more specifically

described, mentioned, referred to and contained, at

and in front of the front door of the courthouse in

the city of Great Falls, Cascade County, within said

District and State of Montana, on Friday, the thirty-

first day of March, A. D. 1905, at the hour of eleven
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o'clock foi'cnoon of tliat day, as an oiitiroty and as

one i)ro])erty, and not in sei)arate i)areels, and npon

the temis and conditions of sale as in said decree and

in said advertisement in said notice of sale set forth

for four weeks successively, as follows, viz.: by

causing a true and correct copy of such notice to be

printed once in each week—that is to say, on Monday

of each and every of said four weeks successively,

immediately prior to and preceding said sale, in the

*' Tribune," a daily newspaper published at the city

of Great Falls, in Cascade County, State of Mon-

tana, within said District, and of general circulation

in said Cascade County, which said notice contained

a statement of the time and jDlace of sale, the author-

ity for making the same, and a description describing

the mortgaged property and premises to be sold,

signed b,y the subscriber, the officer designated and

appointed, in said decree, to make said sale; as ap-

pears in the affidavit of J. Benn hereto attached,

marked Exhibit "A."

2. That on said thirty-first day of March, A. D.

1905, the day on which the said premises were so ad-

A^ertised to be sold, as aforesaid, I, as said master,

in person attended at the time and place fixed for said

sale, and exposed said property and i)remises for

sale, at pul)lic auction, to the highest bidder, upon

the terms and conditions in said decree and in said

notice stated, and according to the rules and practice

of this court; and the said property and premises
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were then and there by me, as such master, fairly

struck off to Benjamin Graham, trustee, at and for

the sum of thirty-nine thousand, three hundred and

eleven dollars, and forty-eight cents ($39,311.48), the

said Benjamin Graham, trustee, being the highest,

best bidder, therefor, and that being the highest, best

sum bidden for the same.

3. That in accordance with the directions con-

tained in said decree, I, as said master, have executed,

acknowledged, and delivered to said purchaser a mas-

ter 's certificate of purchase of said property and

premises, reciting therein that said sale was made

pursuant to the authority conferred by said decree,

describing the property purchased by him, showing

the amount paid therefor, and that such purchaser

will be entitled to a deed of the property so pur-

chased, on the expiration of one year from the date

of said sale, unless said property shall have been

duly redeemed, a true and correct copy of which cer-

tificate is hereto attached, marked Exhibit "B."

4. That the amount realized from the sale of said

premises was, in the aggregate, the sum of thirty-nine

thousand three hundred and eleven dollars and forty-

eight cents ($39,311.48).

Of such aggregate sum I have credited and dis-

bursed and retained as follows

:

Allowed complainants on account of prin-

cipal amount due on decree $37,100 .
50
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Allowed conii)lainants on account of so-

licitor's fees allowed in decree 1,484.02

Allowed complainants on account taxed

costs allowed in decree 55 . 45

Allowed complainants on account interest

at 8 per cent on above sum (from

date of decree to date of sale) 374 . 51

$39,014.48

Retained on account of advertising sale $30.00

Retained on account of master's expenses

to Great Falls 12.00

Retained on account of typewriting re-

port $5.00

Retained on account of commissions on sale . 250 . 00

$297.00

$39,311.48

The written acknowledgment of the receipt of the

amount so credited and disbursed to complainants,

duly executed by the solicitor of complainants, is

hereto attached to this report marked Exhibit "C."

All of which is respectfully submitted.

Dated this fourth day of April, A. D. 1905.

OLIVER T. CRANE,

Master in Chancery of the Circuit Court of the

United States for the District of Montana, and

the officer dosit^'natod and npjtointod to make

said sale.

[Affidavit of ])ul)lication of notice of sale omitted

under stii^ulation.]
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Exhibit *'B."

[Title of Court and Cause.]

Master's Certificate of Sale.

I, Oliver T. Crane, master in chancery of the Cir-

cuit Court of the United States, District of Mon-

tana, do hereby certify that in pursuance and by

virtue of a decree of this court. Honorable William

H. Hunt, Judge, made in the above-entitled cause,

and bearing date the fourth day of February, A. D,

1905, I duly advertised according to law and said de-

cree the premises hereinafter described, to be sold at

public vendue, to the highest, best bidder for cash,

at the hour of eleven o'clock in the forenoon, on Fri-

day, the thirty-first day of March, A. D. 1905, at the

front door of the courthouse in the city of Great

Falls, in Cascade County, State of Montana, within

said district. That at the time and place so as afore-

said appointed for said sale, I attended to make the

same, and offered and exposed said premises for sale

at public vendue to the highest and best bidder for

cash; whereupon, Benjamin Graham, trustee, offered

and bid therefor the sum of thirty-nine thousand

three hundred and eleven dollars and forty-eight

cents ($39,311.48), and that being the highest and

best bid offered therefor, I accordingly struck off

and sold to said bidder for said sum of money the

said premises mentioned and described in said decree,
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which arc situate in the county of Cascade, and State

of Montana, and are described as follows, to w^t:

[Description of lands as in Complaint and Decree

omitted under Stipulation.]

Together with all and singular the tenements, im-

provements, hereditaments, appurtenances, ease-

ments, w^ater rights and all other rights belonging to

or in any wise appertaining thereto.

And I further certify that unless said premises

shall be redeemed from said sale within one year

from the date hereof, according to law, the said

Benjamin Graham, trustee, his legal representatives

or assigns, will, on the first day of April, A. D. 1906,

be entitled to a deed of the property so purchased

by said Benjamin Graham, trustee.

Witness my hand and seal this first day of April,

A. D. 1905.

[Seal] OLIVER T. CRANE,

Master in Chancery of the Circuit Court of the

United States, in and for the District of Mon-

tana, and the officer designated and appointed by

said decree to make said sale.

Exhibit "C."

$39,014.48. Helena, Montana, April 1, 1905.

Received from Oliver T. Crane, master in chancery

of the United States Circuit Court, Ninth Circuit,

District of Montana, tlic sum (»!* thii-l y-uiiic ihoiisaiid

and fourteen dollars and fort\-cMght cents ($39,014.-
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48) for princij)al debt, interest, solicitor's fees and

taxed costs under the decree in the cause entitled

Benjamin Graham, Trustee, et al., Complainants,

versus the H. H. Nelson Sheep Company, et al., De-

fendants, which said decree was rendered and en-

tered in the United States Circuit Court for the Dis-

trict of Montana, on the fourth day of February,

A. D. 1905.

M. S.GUNN,

Solicitor for Complainants.

[Endorsed] : Title of Court and Cause. Report

of Sale of Property by O. T. Crane, Master in Chan-

cery. Filed and entered April 4, 1905. Geo. W.

Sproule, Clerk.

And thereafter, to wit, on the 12th day of June, 1905,

an agreed statement of facts was filed herein,

being in the words and figures following, to wit :

[Title of Court and Cause.]

Statement of Facts Agreed Upon by Herbert Strain,

Petitioner, and H. B. Palmer, Receiver.

Come now Herbert Strain, petitioner, and H. B.

Palmer, receiver, and hereby stipulate and agree

(for the purpose of this proceeding only) upon the

following as the facts upon which the petition of said

Strain pro interesse suo shall be heard and deter-

mined, to wit:
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1. Said Herbert Strain at all the times herein

inentioiied was, and now is, engaged in the business

of trading and buying and selling goods, wares and

merchandise by wholesale and at retail under the

name and style of Strain Brothers.

2. On the 11th day of April, 1901, the complain-

ants filed in the office of the clerk of this court their

])ill of complaint for the foreclosure of a certain

mortgage or trust deed, a copy of which is made a

part of said bill. Said bill of complaint is hereby

referred to and made a part of this stipulation to the

same extent and with like effect as if herein set forth

in haec verba. On April 28, 1901, a writ of subpoena

issued pursuant to the prayer of said Ijill of com-

l^laint was dul}^ and regularly served upon the said

defendants, H. H. Nelson Sheep Company and H. H.

Nelson, and a decree pro confesso was entered

against both said named defendants.

3. On April 14, 1904, the then Judge of this court

made the following order in said cause

:

Upon the application of the complainants in the

above-entitled suit, by their solicitor, M. S. Gunn

—

It is ordered that the defendant H. H. Nelson

Sheep Company, its agents, officers and servants, and

all other persons, be and tliey are hevc])y restrained

and enjoined from selling, disposing of or transfer-

ring the possession of any of their property de-

scrilx'd in the trust deed or mortgage made a i)art

of the bill of complaint in this suit, and recorded in
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the office of the county clerk and recorder of Cascade

County, Montana, in Book 18 of Mortgages, page

249, until the further order of the court herein ; and

It is further ordered that the defendants herein

show cause before the above-entitled court in Helena,

Montana, where said court is held, on the 17th day of

May, 1904, at the hour of ten o'clock A. M., or as soon

thereafter as a hearing can be had, why a receiver

of the propert}^ described in said trust deed, and the

rents, issues and profits thereof, should not be ap-

pointed as pra^^ed for in the said bill of complaint

in this suit.

Dated this 14th day of April, A. D. 1904.

(Signed) HIRAM KNOWLES,
Judge.

Said Strain had actual notice that said suit had

been commenced to foreclose said trust deed or mort-

gage before the purchase by him of the property in-

volved in this controversy, but had no notice or

knowledge of said order above quoted or that com-

plainants had prayed for an order enjoining the de-

fendant company from disposing of any of the in-

come, rents, issues or profits of the real estate de-

scribed in said mortgage or trust deed until after the

purchase by him hereinafter referred to unless it be

held that he was charged with constructive notice

of said order and the prayer of said bill by reason of

the doctrine of lis pendens nor did said Strain have

any actual knowledge or actual notice that said mort-
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gago or (Iced of trust purported to cover or imj^ose a

lien upon the rents, issues, profits and proceeds of

said real estate. Said order was duly served upon

the defendant sheep company on April 16 and upon

the defendant H. H. Nelson on May 3, 1904.

4. The trust deed or mortgage hereinbefore men-

tioned was not, and is not, accompanied by the affi-

davit required by sections 3849 and 3861 of the Civil

Code, or any affidavit whatever; it was, on March

28, 1901, recorded in the office of the recorder of

Cascade Count}^, Montana, the county wherein all

the real estate described in said mortgage is situated,

in Book 18 of Mortgages, at page 249.

5. The defendant sheep company remained in the

actual and exclusive possession, custody and control

of all of said real property mortgaged from the date

of the mortgage until the 4th day of September, 1904,

when the receiver entered into the possession there-

of ; and the hay and oats in controversy were grown

upon the mortgaged premises, but were never at any

time delivered to, or in the possession of, the com-

plainants or either of them, but were and remained

at all times in the actual possession of the defendant

company, until August 17, 1904.

6. On August 17, 1904, and at the time of the sale

to Strain, said hay and oats had ceased to derive nu-

triment from tlie soil, were i''\\k\ mature and ready

foi' llic harvest and a part thereof had Ikmmi cut down,

and all llici'cof was in the a<'lual possession oi' 1lie



H. B. Palmer et al. 63

''crcir,\nnt company; on said day defendant company

was indebted to said Strain in a sum exceeding tlie

Yid'jc cf said C'Uittels, npon an express contract for

the direct payment of money, to wit, upon a promise

to pay Strain the price of goods, wares and merchan-

dise, theretofore sold and delivered by him to said

company, which debt was then past due and wholly

unpaid, and the pajTnent of said debt had not been,

and was not at any time secured, either in whole or

in part, by any mortgage, lien or pledge whatsoever.

On said day and while the company was so in the

possession, and while said Strain was without any

knowledge, notice or information that complainants

asserted any lien upon said hay and oats, unless he

was charged with notice thereof by reason of the pen-

dency of said suit and the issuance of the order here-

inbefore set forth, said Strain bought of the com-

pany and the company sold to him the said hay and

oats.

7. Said sale was made in payment and discharge

of said antecedent and existing indebtedness and was

evidenced by an instrument in writing, which is set

forth in and made a part of the petition of the said

Strain heretofore filed in this matter. That said

Strain paid for harvesting and caring for said hay

and grain the sum of $157.00 ; that immediately after

said sale the company delivered the actual possession

of said chattels to said Strain, who continually kept

and maintained such possession until September 4,
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1904, wiicii said receiver, appointed on September 3d,

1904, by an order of said court, to which reference

is hereby made and a copy of which is hereto at-

tached and made a part hereof, witl^out the consent

and against the protest of said Stream took possession

of said property; that said Strain, between Septem-

ber 5th and October 19th, 1904, repeatedly demanded

of said receiver the possession of said Jiay and oats,

and on October 19th sf,rved upon said receiver a writ-

ten demand that sa^'i receiver surrender and deliver

possession of said chattels to him, but that said re-

ceiver has refus'';d to comply therewith and yet holds

and retains the possession of said chattels except such

part thereof as has been sold by him; that said re-

ceiver has sold 30,256 pounds of said oats at $1.30

per hundred, or the sum of $393.32 ; 5% tons of hay

at $9.00 per ton, $49.50 ; 10 tons of straw at $4.00 per

ton, $40.00, making the total of said sales the sum of

$482.82 ; that said receiver has expended for thresh-

ing $39.70 for 310 bags and twine $25.05, hauling oats

$28.00, for haying and harvesting $154.00, making

a total of $233.37; that the said receiver now lias

in his possession approximately 24 tons of said hay,

and 27 tons of said grain hay and 15 tons of said

straw, the value of all of said hay and straw in said

receivers possession to bo fixed and determined l\v

the court oi- judge in the event petitioner prevails

herein.
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8. That long prior to the month of August, 190 1:,

and on the 18th day of April, 1904, the defendants

H. H. Nelson Sheep Company and H. H. Nelson

consented in writing to the appointment of a receiver

to take possession of, manage, operate and hold the

property described in the trust deed or mortgage,

made a part of said bill of complaint, during the

pendency of said suit and to receive and collect the

rents, issues and profits thereof and hold and dispose

of the same subject to the order of said court ; that

Strain had no knowledge or notice of said consent

or agreement; that the reason for the delay in ap-

pointing a receiver in said suit was because of the

fact that the Honorable Hiram Knowles, the United

States District Judge for Montana, resigned his posi-

tion in office and ceased to perform any of the duties

or functions of said office on the 13th day of April,

1904, and the Honorable William H. Hunt, appointed

to succeed the said Knowles as District Judge, did

not assume the duties of his office until the 1st day of

September, 1904, and that during said interval there

was no judge of said court to whom application for

the appointment of a receiver could be made.

Eespectfully submitted.

A. C. GORMLEY,
W. T. PIGOTT,

Solicitors for Petitioner.

M. S. GUNN,
Solicitor for H. B. Palmer, Receiver.
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[Endorsed]: Title of Court and Cause. Agreed

Statement of Facts. Filed and entered June 12,

1905. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 26th day of Februar}^

A. D. 1906, an order denying the petition i:)ro

interesse suo of Herbert Strain was duly made

and entered herein, being in the words and fig-

ures following, to wit:

[Title of Court and Cause.]

Order Denying Petition pro interesse suo.

This matter heretofore submitted to the Court

upon petition of Herbert Strain pro interesse suo,

came on regularly at this time for the judgment and

decision of the court, and after due consideration,

it is ordered that said petition be and the same here-

by is denied.

GEO. W. SPROULE,
Clerk.

Attest a true copy of minute entry of February-

26, 1906.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.
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And thereafter, to wit, on the 21st day of April, A. D.

1906, the receiver filed his report and account

herein, being in the words and figures following,

to wit:

[Title of Court and Cause.]

Report of H. B. Palmer, Receiver.

H. B. Palmer respectfully represents and shows

unto this Honorable Court:

That he was appointed receiver by an order duly

made and entered in the above-entitled cause on the

3d day of September, 1904; that in comx^liance with

the requirements of said order he furnished and filed

in the office of the clerk of the above-entitled court,

a good and sufficient bond in the penal sum of $5,-

000.00, conditioned for the faithful discharge of the

duties of his office as receiver, which bond was ap-

proved by the clerk of said court, and took oath to

faithfully discharge the duties of said office; that

pursuant to the authority conferred by said order

appointing him receiver as aforesaid, he did, on or

about the 3d day of September, 1904, enter into the

full and complete possession of the real estate de-

scribed in the bill of complaint in said cause, and

also took possession of the crops of hay and grain

produced by said real estate and then situate thereon.

That he has received as rent for said real estate

and from the sale of the hay and grain grown thereon

the sum of $1403.82, and has expended in the case,

protection and management of said property and in



68 Ilerhert Strain vs.

the piiymeiit of the taxes against the same for the

years 1904 and 1905, the sum of $1122.93; that

there is attached hereto a statement of his account

as receiver, showing in detail the receipts and ex-

penditures aforesaid that M. S. Gunn has jDre-

sented him with a claim for attorney's fees for

services performed as his solicitor and attorney,

amounting to the sum of one hundred and fifty

dollars, which claim is reasonable and just; that the

sum of five hundred dollars is reasonable compensa-

tion for his services as receiver; that the real estate

over which he was appointed receiver as aforesaid

was sold pursuant to a decree rendered and entered

in the above-entitled cause on the 30th day of March,

1905, by the master in chancery of said court to one

Benjamin Graham, as trustee, and a certificate of

sale issued to such purchaser; that there having been

no redemption of said property from said sale the

said master in chancery, after the expiration of one

year from the date of said sale, executed, acknowl-

edged and delivered to said purchaser a proper deed

of conveyance of said property.

Wherefore, your receiver prays that an order be

made and entered fixing the time for the hearing of

tills report and account, directing that notice thereof

be given to all parties interested foi' such time and

in such manner as the court shall deem proper, and

that upon the hearing of such report and account an

order be made a])i)roving the claim i)resented by M.
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S. Gunn and directing payment thereof, fixing the

amount of your receiver's compensation in the sum

of five hundred dollars, approving said account, and

directing the delivery or the possession of said i)rop-

erty to Benjamin Graham, trustee, the purchaser at

said sale, and releasing the bond of your receiver

and discharging the sureties thereon.

H. B. PALMER,
Receiver.

M. S. GUNN,
Solicitor for Receiver.

[Duly verified.]

Subscribed and sworn to before me this 17th day

of April, 1906.

[Seal] T. A. MAPES,
Notary Public in and for Lewis and Clark County,

Montana.

STATEMENT OF RECEIPTS AND DISBURSE-
MENTS.

As shown by H. B. Palmer, Receiver of the H. H.

Nelson Sheep Company from the date of his

Appointment to April 12, 1906.

1904.

Sep. 7. Insurance $ 70.25

Trip to ranch 17.15

15. H. M. Jones, acct. haying 25.00

17. Trip to ranch 9.85

24. Jones, haying 31.60
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29. Trip to ranch 10.00

30. Eder Bros., thresh 'g 6.00

Oct. 3. Trip to ranch 2.05

8. Livery, Cascade 6.00

12. Trip to ranch 9.95

Eder, threshing 15.25

Trip to ranch 15.00

Board 2 men 3 days 4.50

22. Jones, ha3dng 34.00

Trip to ranch 2.30

31. Jones, labor 17.50

Kov. 7. Jones, haying 40.00

Jones, haying 40.00

Jones, fencing 9.00

9. Jones, hauling oats 17.50

7. Trip to rancli 11.90

Nicholson hlg. oats 19.55

14. Taxes 297.58

Dec. 10. Store bill, Marcum 11.35

21. Repairing fence 13.00

6. Fee for bond 22.50

1905.

Jan. 5. Trip to ranch 21.05

10. Livery, Cascade 5.00

17. Livery, Cascade 1.50

21. Trip to ranch 7.60

27. Livery, Cascade 5.00

FcIj. 15. Nicholson, Custodian 12.75
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Mar. 15. Nicholson, Custodian 35.00

31. Trip to ranch 20.30

Nicholson, Custodian 35.00

Apr. 21. Trip to ranch 23.65

25. Livery, Cascade 6.00

May 1. Trip to ranch 10.15

3. Nicholson, Custodian 25.55

11. Insurance 70.25

Jul. 26. Trip to ranch 12.15

Aug. 15. Trip to ranch 13.40

Oct. 24. Premium on bond 11.25

Nov. 14. Trip to ranch 8.65

Dec. 8. Livery, Cascade 3.00

1906.

Mar. 31. Insurance 36.50

Balance 280.99

$1,403.82

1904.

Oct. 14. Marcum lease $ 65.00

24. Sale of oats 393.34

Jones lease 33.33

Nov. 7. Nicholson lease 100.00

Sale of hay 19.55

Dec. 3. Nicholson lease 25.00

15. Nicholson lease 20.00

1905.

Feb. 25. Nicholson lease 100.00

May 6. Marcum lease 65.00



72 Herbert Strain vs.

June 20. Rent pasture 84.00

Oct. 2. Kent, Ken- 150.00

12. Kent, pasture 3.50

Nov. 16. Rent pasture 10.00

Rent pasture 10.00

1906.

Jan. 4. Lease, acct. rent 36.60

13. Marcum, rent 65.00

30. Sale of hay 83.20

Feb. 26. Lease, balance rent 10.30

Mar. 17. Sale of hay 40.00

31. Sale of hay 90.00

$1,403.82

[Endorsed] : Title of Court and Cause. Report

and Account. Filed April 21, 1906. Geo. W.

Sproule, Clerk.

And thereafter, to wit, on the 5th day of May, A. D.

1906, the objections of Herbert Strain to the re-

ceiver's report were filed herein, being in the

words and figures following, to Avit

:

[Title of Court and Cause.]

Objections of Herbert Strain to Receiver's Report.

Coines now Her])ert Strain and makes and files

lierein the following objections to the re]iort and ac-

count of the Receiver H. B. Palmer, to wit

:

The said Herbert Strain objects to the allowaiK^e

and approval of the said receiver's report and ac-
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count as presented and asks that the court, in its

order passing upon said report and account, require

and direct the said receiver to deliver to the under-

signed certain personal property, which the said

receiver took into his possession on the 4th day of

September, 1904, to wit,eighty (80) tons of hay of the

reasonable ^alue of $560.00, and eight hundred and

twenty (820) bushels or thirty-two thousand eight

hundred (32,800) pounds of oats at the reasonable

value of $328.00, or in the event that said receiver

has disposed of any of said hay and oats that lie pay

to the undersigned the value thereof with interest

from said 4th day of September, 1904.

These objections are based upon the fact, as shown

in the said receiver's report, that at the sale of the

said real estate, in pursuance of the decree of this

court, the complainants herein purchased all of said

real estate for a sum sufficient to cover their mort-

gage indebtedness, interest and costs, so that the said

mortgage thereby became satisfied in full without

recourse to the said hay and oats, which had thereto-

fore, to wit, on the 17th day of August, 1904, been

purchased by the undersigned, as fully appears from

his petition and the agreed statement of facts on file

herein.

Respectfully submitted,

HERBERT STRAIN.
W. T. PIGOTT,
A. C. GORMLEY,

Counsel for said Herbert Strain.



74 Herbert Strain vs.

[Endorsed] : Title of Court and Cause. Objec-

tions of Herbert Strain to Receiver's Report. Filed

May 5, 1906. Ueo. W. Sproule, Clerk.

And thereafter, to wit, on the 28th day of May, A. D.

1906, an order approving receiver's account,

overruling objections thereto, etc., was duly

made and entered herein, being in the words and

figures following, to wit

:

[Title of Court and Cause.]

Order Approving Receiver's Account and Overrul-

ing Objections Thereto, etc.

The report and account of H. B. Palmer, receiver,

having come on regularly for hearing, and the court

having duty considered the same and the objections

thereto, it is ordered

:

1. That such objections be and the same are here-

by overruled.

2. That said account be and the same is hereby

approved and allowed as correct.

3. That the compensation of said receiver be and

the same is hereby fixed at the sum of five hundred

dollars.

4. That the claim of M. S. Gunn, as solicitor and

counsel for said receiver for services i)erf()rmed,

amounting to the sum of $150.00, be and flic same is

herein- ajtprctvcd, and llic receiver is authorized and

directed to pay the same.
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5. That the balance of the money remaining in the

hands of the receiver, after payment of the claim of

his solicitor and counsel, be applied on the compen-

sation hereby allowed said receiver.

6. That the receiver deliver possession of the real

estate purchased by Benjamin Graham, trustee, at

the sale thereof, pursuant to the decree rendered

and entered in the above-entitled cause, to the said

Benjamin Graham, trustee.

Done in open court this 28th day of May, 1906.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Title of Court and Cause. Order

Approving Receiver's Account, Overruling Objec-

tions Thereto, etc. Filed and entered May 28th,

1906. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 31st day of May, A. D.

1906, an order amending said order of May 28,

1906, and denying the petition of Herbert Strain

and dismissing his proceeding, was duly made

and entered herein, being in the words and fig-

ures following, to wit

:

[Title of Court and Cause.]

Order Amending Order of May 28, 1906, etc.

It is ordered that the order made in this cause

May 28, 1906, be amended as follows

:
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"It is further ordered, adjudged and decreed that

the i)etition pro interesse suo of Herbert Strain in

this suit be, and is hereby denied and refused, and

that tlie proceeding by way of said petition be, and is

hereby finally dismissed."

This amendment to said order being entered nunc

pro tunc as of May 28, 1906.

GEO. W. SPROULE,

Clerk.

Attest a true copy of minute entry of May 31, 1906.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

And thereafter, to wit, on the 7th day of August,

A. D. 1906, petition for allowance of appeal and

order granting same and fixing bond were filed

and entered herein, being in the words and fig-

ures following, to wit

:

[Title of Court and Cause.]

Petition for Allowance of Appeal and Order Grant-

ing Same.

Herbert Strain, tlic al)()ve-nauied petitioner pi-o

interesse suo, conceiving himself aggrieved by the

order and decree made and entered in the cause
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above entitled on May 28, 1906, as amended or sup-

plemented by the order and decree made and entered

May 31, 1906, nunc pro tunc as of May 28, 1906, in

said cause, whereby it was ordered, adjudged and

decreed, among other things, that the objections to

the report and account of the receiver be overruled,

that the account be approved and allowed as cor-

rected, that the claim of M. S. Gunn, as solicitor and

counsel for the receiver, amounting to $150, was ap-

proved and the receiver authorized and directed to

pay the same, that the balance of the money remain-

ing in the hands of the receiver be applied on the

compensation allowed to him, and that the petition

pro interesse suo of Herbert Strain be, and was there-

by, denied and refused, and that the proceeding by

way of said petition be, and was thereby, finally dis-

missed, does .hereby petition for an order allowing

him, the said Herbert Strain, petitioner pro interesse

suo, to prosecute an appeal from said order and de-

cree so entered on May 28, 1906, to the United States

Circuit Court of Appeals for the Ninth Circuit, un-

der and according to the laws of the United States

in that behalf made and provided, for the reasons set

out in the assignment of errors herewith filed herein,

and does hereby appeal from said final order and de-

cree ; and he prays that this appeal may be allowed,

and that a transcript of the record and proceedings

upon which said order and decree was made, duly

authenticated, may be sent to said Circuit Court of
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Appeals for the Niiitli Circuit, and also that an or-

der may l)e made fixing the amount of security wliicli

the said petitioner shall give upon such ap^Deal.

HERBERT STRAIN,
Petitioner pro interesse suo and Appellant.

By A. C. GORMLEY and

W. T. PIGOTT,

His Solicitors.

W. T. PIGOTT,

Of Counsel.

Order Allowing Appeal and Fixing Amount of Bond.

The foregoing petition is granted, and the appeal

prayed for allowed upon said petitioner giving a

bond in the sum of two hundred and fifty dollars. It

is ordered that a certified transcript of the record,

proceedings and papers Tipon which the final order

and decree of May 28, 1906, was rendered, be forth-

with transmitted to the United States Circuit Court

of Appeals for the Ninth Circuit.

CHAS. E. WOLVERTON,
Judge.

[Endorsed] : Title of Court and Cause. Petition

for Allowance of Appeal, and Order Allowing Ap-

peal and Fixing Amount of Bond Thereon. Filed

Aug. 7, 1906, Geo. \\\ Si)r(nile, Clerk. By C. R. Gar-

low, i)('i)nty Clerk.
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c\nd thereafter, to wit, on the 7th day of August, A.

D. 1906, Herbert Strain tiled his assignment of

errors herein, being in the words and figures fol-

lowing, to wit:

[Title of Court and Cause.]

Assignment of Errors.

Now comes Herbert Strain, petitioner pro inter-

esse suo in the above-entitled cause, by his solicitors,

and says that in the order and decree in said cause

entered on May 28, 1906, as amended by the order

and decree of May 31, 1906, entered nunc pro tunc as

of said May 28, 1906, and in the record and proceed-

ings therein, there is manifest error, and he files the

following assignment of errors committed or happen-

ing in said cause and upon which he will rely on his

apepal from said order and decree

:

1. The Court erred in its order of February 26,

1906, in overruling the petition pro interesse suo,

in this, that the petition should have been granted.

2. The said order of February 26, 1906, was and

is erroneous in that, upon the agreed statement of

facts, the petition should have been granted and al-

lowed.

3. The Court erred in overruling, on May 28,

1906, the objections of petitioner to the report and

account of the receiver, for the reason that said ob-

jections should have been sustained.

4. The Court erred in overruling the objections to

said report and account of said receiver, in this : It
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was made to appear, by the record in said cause,

that upon the sale of the real estate mortgaged, in

pursuance of the decree of foreclosure, that the com-

plainants purchased said real estate for a sum suffi-

cient to cover their mortgage indebtedness, interest

and costs, so that the said mortgage and decree en-

tered thereon became and was satisfied in full with-

out recourse to the hay and oats which had thereto-

fore, on August 17, 1904, been purchased by said pe-

titioner, or to the proceeds of said hay and oats, or

any proceeds of any of said hay and oats, or either.

5. The Court erred in said order of May 28, 1906.

in ai)proving and allowing, and in approving or al-

lowing, said report and account of said receiver, be-

cause under the petition pro interesse suo, the

agreed statement of facts filed July 12, 1905, and

the proceedings and record in said cause, the said

report and account should have been disapproved and

disallowed upon consideration of the objections

aforesaid thereto, filed May 5, 1906.

6. The Court erred in overruling said objections

so filed on May 5, 1906, to said report and account of

said receiver, because the real property mortgaged

and sold under the decree dated February 4, 1905,

was bid in by complainant, Benjamin Graham, trus-

tee, at and for the sum of $39,311.48, and said sale to

him was tliereaftor confirmed and in all things ap-

proved, and said purchase price paid; and the oats
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and hay taken and seized by said receiver, if ever

subject to the lien or charge of said mortgage, was

thereby released and said lien or charge extinguished,

and said hay and oats, or their proceeds in the hands

of the receiver, belong to and should have been or-

dered, delivered to petitioner, who purchased and

took possession thereof on August 17, 1904, and con-

tinued to be the owner and entitled to possession of

the same.

7. The Court erred in making that part of its said

order of May 28, 1906, directing that the balance re-

maining in the hands of the receiver, after payment

of the claim of his solicitor and counsel, be applied

on the compensation allowed to said receiver, for the

reason that such balance consisted, and consists, of

said hay and oats (or the proceeds thereof) then and

now owned by petitioner, who in good faith pur-

chased and took immediate possession of the same on

August 17, 1904.

8. The Court erred in that part of said order and

decree of May 28, 1906, which part of said order and

decree was made May 31, 1906, and directed to be

entered nunc pro tunc as of May 28, 1906, as fol-

lows:

''It is ordered that the order made in this cause

May 28, 1906, be amended as follows : It is further or-

dered, adjudged and decreed that the petition pro in-

teresse suo of Herbert Strain in this suit be, and is

hereby, denied and refused, and that the proceeding
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by way of said petition be, and is hereby, finally dis-

missed."

Because

:

(a) ITpon the admitted facts shown by the rec-

ord and proceedings said petition should have been

granted.

(b) The crops of hay and oats purchased by peti-

tioner from defendant H. H. Nelson Sheep Company

on August 17, 1904, were chattels and not real prop-

erty.

(c) Said hay and oats so purchased by said

Strain were not covered by or subject to the lien or

mortgage made to complainants on March 20, 1901.

(d) The service of the subpoena upon defendants

in the suit to foreclose said mortgage of March 20,

1901, was not constructive notice of a lis pendens,

because the doctrine of constructive notice by the

service of subpoena has no application to suits involv-

ing such personal property as is the subject of ordi-

nary commerce.

(e) Petitioner was not chargeable with construc-

tive notice by service of the subpoena upon the de-

fendants, for the reason that Section 634 of the Code

of Ci^il Procedure of Montana prescribes the only

method whereby constructive notice of suit may be

given, and such statute applies as a rule of property

;

there cannot be notice by lis pendens except upon

compliance with the statute.
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(f) The land only was mortgaged. The land is

in the nature of a pledge. The issues and profits of

the land were not pledged, but belonged to the mort-

gagor in possession and to its assigns. In this case

the mortgagor was actually in possession and control

at the time when petitioner purchased the hay and

oats from it. Even where the issues and profits of

land are specially pledged as security, the mortgagee

is not entitled to them unless and until he, or a re-

ceiver, takes actual possession. There cannot be a

pledge without possession.

(g) The crops for 1904 could not be mortgaged

in 1901.

(h) If in March, 1901, when said mortgage was

made, the crops of 1904 could have been mortgaged,

the only instrument by which they could have been

mortgaged was a chattel mortgage executed and au-

thenticated as required by sections 3849-3861 of the

Civil Code of Montana. It is expressly stated in the

record that no chattel mortgage was ever made.

(i) Petitioner was a purchaser of the hay and

oats, in good faith, and for value.

(j) Petitioner purchased, in good faith and for

value, the oats and hay, and took actual possession

thereof, on August 17, 1904 ; and while he was so the

owner and in actual possession, the Court below, on

September 3, 1904, appointed said receiver, and said

receiver thereafter, and while petitioner was so the

owner and in possession of said chattels, wrongfully
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and unlawfully took them from petitioner's posses-

sion, and refused to surrender the same, or any part

thereof, to petitioner.

(k) The said mortgage of March 20, 1901, did

not, and does not purport to, embrace any crops

thereafter to be planted or grown on the real estate

embraced in the mortgage. The provision in the

mortgage that "if the grantor fails to pay any or

either of said notes at maturity, or for thirty days

thereafter, then all of said debt shall, at the option

of the trustee, become due and collectible, and all

rents and profits of said property shall then imme-

diately accrue to the benefit of said party of the third

part, and the occupants of said property shall pay

rent to the trustee," did not, and could not, cover

crops without a potential existence, nor does the said

mortgage even attempt to create a lien thereon.

Under the pro^dsion aforesaid defendant sheep com-

pany was obligated to pny rent from the time t1ie

option was exercised, and the provision did not re-

quire the mortgagor to pay rent for the use of the

premises and at the same time surrender the crops

which he had cultivated and raised. Nor was the

option exercised.

Wherefore said petitioner pro interesse suo prays

that said order and decree of May 28, 1906, as the

same w^as amended or sui)plementod by the order and

decree of May 31, 1906 (entered mnic \)vo tunc as of

May 28, 1906), be reversed, set aside, and for naught



M. B. Palmer et at. 85

held, and that said Circuit Court be directed by this

Court to grant said petition pro interesse suo.

A. C. GORMLEY and

W. T. PIGOTT,

Solicitors for Herbert Strain, Petitioner and Appel-

lant. I

W. T. PIGOTT,

Counsel.

[Endorsed] : Title of Court and Cause. Assign-

ment of Errors on Strain's Appeal to the Circuit

Court of Appeals for the Ninth Circuit. Filed Aug.

7, 1906. Geo. W. Sproule, Clerk. By C. R. Gar-

low, Deputy Clerk.

And thereafter, to wit, on the 8th day of August,

A. D. 1906, Herbert Strain filed his bond on ap-

peal herein, being in the words and figures fol-

lowing, to wit:

[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents, that we, Herbert

Strain, as principal, and Earle Strain and H. R.

Ayer, as sureties, of the County of Cascade, State

of Montana, are held and firmly bound unto H. B.

Palmer, receiver, and to the above-named complain-

ants and defendants jointly and severally in the

sum of two hundred and fifty dollars ($250.00) to be
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paid to tlieni, or any of them, for the payment of

which well and truly to l)e made we bind ourselves

jointly and severally firmly by these presents.

Sealed with our seals and dated the 8th day of Aug-

ust, 1906.

Whereas, the said Herbert Strain has taken an ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit to reverse the final order and

decree made and entered in the above-entitled cause

on the 28th day of May, 1906, as the same is amended

by an order dated May 31, 1906, entered nunc pro

tunc as of May 28, 1906, by the Circuit Court of the

United States for the District of Montana

:

Now, therefore, the condition of this obligation is

such that if tlie above-named Herbert Strain shall

prosecute his appeal to effect and answer all costs if

he fail to make his said plea good, then this obligation

to be void, but otherwise to remain in full force and

virtue.

HERBERT STRAIN. [Seal]

EARLE STRAIN. [Seal]

H. R. AYER. [Seal]

The foregoing bond is aj^proved by me,

CHAS. E. WOLVERTON,
United States District Judge, sitting in the Circuit

Court of I he United States for the District of

Montana.
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State of Montana,

Cascade County,—ss.

Eaiie Strain and H. R. Ayer, being severally

sworn, each for himself deposes that he is one of the

sureties named in the foregoing bond, and that he is

worth five hundred dollars over and above his just

debts and liabilities and property exempt from exe-

cution, and that he is a resident and freeholder with-

in the State of Montana.

EARLE STRAIN.

H. R. AYER.

Sworn to before me, this August 6th, 1906.

[Notarial Seal] A. R. METTLER,

Notary Public in and for Cascade County, Mon-

tana.

[Endorsed] : Title of Court and Cause. Bond on

Appeal and Approval Thereof. Filed and Entered

Aug. 8, 1906. Ceo. W. Sproule, Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to H. B. Palmer,

Receiver; Benjamin Graham, Trustee; The

American Freehold Land Mortgage Company,

of London, England, Limited; H. H. Nelson

Sheep Company; H. H. Nelson, and James T.

Stanford

:

'
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You are hereby notified, that in a certain suit in

equity in the United States Circuit Court, Ninth Cir-

cut, in and for the District of Montana, wherein said

Benjamin Graham, trustee, and the said The Amer-

ican Freehold Land Mortgage Comj^any of Lon-

don, England, Limited, were and are complain-

ants, and said H. H. Nelson Sheep Company, H.

H. Nelson, and James T. Stanford w^ere and are de-

fendants, and said H. B. Palmer was receiver, and

Herbert Strain w^as and is petitioner pro interesse

suo, an appeal has been allowed said petitioner there-

in to the United States Circuit Court of Api^eals

for the Ninth Circuit, from the final order and decree

made and entered in said cause in said Circuit Court

for the District of Montana on May 28, 1906, over-

ruling the objections to the account and report of said

receiver and api^roving and allowing the same as

correct, approving the claim of the receiver's solici-

tor and directing pajment of said claim, ordering

the receiver to aj^j^ly the balance of the moneys re-

maining in his hands on the receiver's compensa-

tion, and denying the petition pro interesse suo of

said Strain, and finally dismissing the proceeding by

way of said i)etition as said final order and decree

was amended or supplemented by the order and de-

cree of May 31, 1906, entered nunc pro tunc as of

said May 28. You are hereby cited and admon-

ished to ])e and ai)pear in said Circuit Court of Ap-
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peals in San Francisco, California, within thirty

days after the date of this citation, to show cause, if

any there be, why the said order and final decree

appealed from should not be corrected, and speedy

justice done the parties in that behalf.

Witness the Honorable CHARLES E. WOLVER-
TON, Judge of the United States District Court for

the District of Oregon, sitting and presiding in said

Circuit Court for the District of Montana under

designation and appointment as prescribed by law,

and discharging all the judicial duties of the Honor-

able William H. Hunt, as Judge of said District

Court for the District of Montana and as Judge pre-

siding in the said Circuit Court of and for the Dis-

trict of Montana, this eighth day of August, A. D.

1906.

CHAS. E. WOLVERTON,
United States District Judge presiding.

[Seal] Attest: GEO. W. SPROULE,
Clerk.

Service of the foregoing citation, and receipt of

a copy thereof, admitted this August 9, 1906.

M. S. GUNN,
Solicitor for H. B. Palmer, Receiver, and for the

Complainants named in said Citation.

JAMES T. STANFORD.

H. H. NELSON SHEEP CO.

By H. H. NELSON, Prest.

H. H. NELSON.



90 Herbert Strain vs.

[Endorsed] : No. 705. Benj. Graham, Trustee, et

al., vs. H. H. Nelson Sheep Co., et al. H. B. Palmer,

Receiver ; Herbert Strain, Petitioner p. i. suo. Cita-

tion on Appeal, and Admission of Service Thereof.

Filed and entered Aug. 2, 1906. Geo. W. Sproule,

Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, Clerk of the United States Cir-

cuit Court, Ninth Circuit, District of Montana, do

hereby certify and return to the Honorable, the

United States Circuit Court of Appeals for the Ninth

Circuit, that the foregoing volume consisting of 92^

pages, numbered consecutively from 1 to 93, is a true

and correct transcript of the pleadings, process, de-

cree, and all proceedings had in said cause, and of the

whole thereof, as appears from the original records

and files of said court in my possession, as requested

by attorneys for appellant in accordance with a

praecipe for transcript filed herein; and I do

further certify and return that I have annexed to

said transcript and included within said imaging the

original citation issued in said cause.

I further certify that the costs of the transcript of

record amount to the sum of thirty-nine and sixty
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one-lmndredtlis dollars ($39.60), and have been paid

by the appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said United States Circuit

Court for the District of Montana, at Helena, Mon-

tana, this 31st day of August, A. D. 1906.

[Seal] GEO. W. SPROULE,
Clerk.

[Endorsed] : No. 1371. United States Circuit

Court of Appeals for the Ninth Circuit. Herbert

Strain, Appellant, vs. H. B. Palmer, Receiver, Ben-

jamin Graham, Trustee, The American Freehold

Land Mortgage Company of London, England, Lim-

ited, H. H. Nelson Sheep Company, H. H. Nelson

and James T. Stanford, Appellees. Transcript of

Record. Upon Appeal from the United States Cir-

cuit Court for the District of Montana.

Filed September 7, 1906.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit

HERBERT STRAI:N, Appellant,

YS.

H. B. PALMER, Receiver; BENJAMIN GRAHAM, Trus-

tee; THE AMERICAN FREEHOLD LAND MORT-

GAGE COMPANY OF LONDON, ENGLAND, LIM-

ITED; H. H. NELSON SHEEP COMPANY, H. H.

NELSON AND JAMES T. STANFORD,

Appellees.

APPELLANT'S BRIEF.

I.

ABSTRACT OF THE CASE.

This is an appeal from a final order and decree deny-

ing a Petition pro interesse sua agd dismissing the pro-

ceeding by way of the Petition.

The facts are these: On March 20, 1901, Appc^Uee Nel-

son Sheep Company made to Appellee Graham, as Trus-

tee for Appellee The American Freehold Land Mortgage

Company, as beneficiary, its mortgage to secure payment

of thirty thousand dollars to tlie beneficiarj^ The mort-

gage embraced only huids and appurtenances (Record 16,

17, 22). One of its provisions is this: "If the said grant-

or * fail to comply with any of the conditions of this in-
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4lriifiii-(', (lien Jill of Siild (l«'l)t scciii-cd lici-cby sliull, ;it

the (»j»ti()li of tlic tnistcc * Ikm-oiiic due Mini <(»ll('(l iltjc

and all rents and profits of said propcrtv sliali tln-ii iiii-

iii('diat<dy aecme to flic hciicfit of said ]»aity of llif iliird

]>art (bcTK^ficiary), and the o<'ciipaiils of said jtropcrty

shall pay rent to the ti-iistcc *
. And upon siicli failure *

the grantor * does fully <Mn]»o\v('r said trustee, * to collect

and sne for any rents du<', or to become due on sail ]»reni-

ises, and %\ithout process of law to enter n])OM and take

possession of * and sell the ])roperty hereinafter convey-

ed * ." (Rec. 23, 24). The trustcM- and beneficiary filed

their bill of foreclosure on A]»ril 11, 11M>4, and on A[tril

28 the Sheep Co, and Nelson, and (»ii May 8d (h'fendant

Stanfor<l, admitted service of the subpoena ( Kec. :|3).

Meauwliile, (m April KJ, an ex j)arte orch^r was made re-

straining the Sheep ('(mipany fi-om selling or disposing of

"any of tlie property described in tlie trust deed or r.ioit-

gage made a part of the bill of complaint in tiiis suit,

and recorded in the office of the (Terk and Recorder of

Cascade County, Montana, in Uook IS (»f Mortgages, i)age

249, until the further order of the < 'ouii herein," and r>-

(piiring d<^fendants to show cause on May 17 "wliy a i-e-

ceiver of the property described in said tnist deed, and

the rents, issues ami pi-ofils thereof, should not be ap-

pointed as pi-ayed for" in tlie bill. Defendants adnii!ie(l

service of this order (Ui the day it was made (Kec. 34, '^~^^.

On Se]>teniber 3, 1904, <lefeii<laiits Slieej* Coiujuny and

Nelson filed their consent to the a j»])oiiit meat of a re-

c<'ivei', they "being in the possession of llie propei'ly de-
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scribed in the trust deed or ni()rt<>af;(» made a part of the

bill of complaint *
, hereby consent to tlie granting of

the prayer of said bill * for the appointment of a receiv-

er to take possession, manage, operate and hold said

l)roperty dnring the pendency of this snit, and to receive

and collect the rentsj issues and profits thereof * ." (Rec.

35, 36). This consent was signed April 18, 1904, (Rec.

3(1); but, owing to the circumstances over which com-

l)lainants had no control, it was not filed or acted upon

until September 3 (Rec. H5), On that day the court ap-

pointed Palmer receiver, "it appearing that the property

described in the trust deed or mortgage * is in the pos-

session of the defendant H. H. Nelson Sheep Company. *

It is * decreed that H. B. Palmer * is hereby appointed

receiver of all and singular the said propertv described

iu said trust deed or nn)rtgage, together with the income,

issues and profits thereof. And * defendant sheep com-

])any * are hereby restrained, * during the pendency of

tills suit, frcmi interfering with, transferring, selling or

<lisposing of any of said property, or from taking povsses-

sion thereof * ." (Rec. 37, 38).

On October 24, 1904, Herbert Strain, now appellant,

duly filed a petition pro interesse suo, serving it upon the

solicitor representing both th(» receiver and the complain-

ants (Rec. 45, 51, 08, 74). An order was made requiring

an answer or response to be made to the petition (Rec.

51), and an agreed statt^ment of facts was filed (Rec. 59)

showing, in addition to the matters disclosed by the fore-

going, that Strain was, and had been, a merchant, trad-
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iiiU' ;is Strain Ili-dllicrs, and had adiial iiolitc hcfor*' Au-

liiist 17, 1904, of the fad llial a rorcclosiii-c suit had Itccii

(•(tiimiciiccd, but had iicilhcr notice nor knoAAh'd^c of ihc

restraining orih'V or orih'i* to show cause of AjU'il 14, or

that complainants lia<l ]»ra_ve(l foi- such ordei-s; tiiat he

first acquired such notice or kiiowiednc afiei- Au«iusl 17,

tliat if lu' was cluirj^eable witli constructive uoticf it is

by reason only of the docti-ine of lis ])endeus; lliat he had

no actual notice or knowledge that the niortua^e ])ur-

ported (if it did purport) to cover, or iuiiK)se a lien u]»on,

rents, issues and profits; that he had no kind (r sort of

notice of tlie consent to the a])pointnient of a receiver

(Rec. 65); that the mort^iaj^-e was not acconjpani:'d by

the affidavit required by Sections 3849 and 38i)l of the

Civil Code of Montana, or any affidavit whatever; that

the Sheep Company, mortga^ior, remained in the actual

and exclusive possession, custody' and control of all said

real property from March 20, 1901, to September 4, 1904,

when the receiver entered into possession thereof; that

the hay and oats, sold to Sri a in on August 17, as will

hereinafter appear, were grown upon the lands, but wen^

never at any time delivered to or in tl e ])ossessiou of

complainants or either of llieni, but remained at all tim^.'s

in the actual possession of the mortgagor Sheep Com-

l»any until August 17, 1904, when the sale to Strain was

made (Kec. 60, (51, 02); that on that diy the hay and oats

ha<l ceased to (h'l'ive uourisliinent from the soil, Aver<»

rii)e, mature, and ready for the harvest, and a part li i<l

been cut (hiwii, and all were in the possession of the mort-
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ga<>or Sheep Company; that said company was then in-

debted to Strain in a sum exceeding the value of said

chattels, upon an express contract for the direct pay-

ment of the money, to-wit, upon a promise to pay Strain

the price of goods and wares tlieretofore sold and deliv-

ered by him to it, which debt was then past due and

wliolly unpaid, and the payment thereof had not been,

and was not at any time, secured either in whole or in

part by any mortgage, lien or pledge whatsoever (Kec.

62, 03); that on that day and while the mortgagor was

so in exclusive possession, and while Strain was without

any knowledge, notice or information, that complainants

asserted any lien upon the hay and oats (unless he was

charged with constnu'tive notice by reason of the pen-

dency of the suit),-^Strain bought of the mortgagor, and

the mortgagor sold to him, the hay and oats (Rec. 03);

that the sale was made in payment and discharge of

said antecedent and then existing indebtediifss, and was

evidenced by the following instrument in writing:

"For value received, the undersigned, H. H. Nelson

Shee]) Co., a corporation, does hereby sell, assign and

transfer to Strain Bros., copartners doing business in

Oreat Falls, Cascade Countyy, Montana, all the grain and

also all the hay cut and stacked, and hereafter to be cut

and stacked, on all the hay land connected with the

Hiverdale Stock Farm, near Cascade, in the County of

Cascade and State of Montana, being two hundred fifty

(250) tons more or less, except such share hay as belong-

ed to Hugh Jones and Fred Nicholson. All of said hay
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iiiMJ jii;iiii arc this dav (Idivcicd to said Stiaiii Mvos.,

who will JK'roaftci- have entire chai-^c and ])ossession of

llie same. The liav already cnt an<l stacked is to bo

Jneasnred in the nsnal wav at once, and tiie Italance is

to hv uioasui'e<l in the nsnal way as soon as stacked.

I)a1(Ml this 17th day (f An«;nst, 1IK)4.

(Signed) H. H. NELSON SHEEP CO.,

By H. H. NELSON, Prest.

President and Manager." (Rec. 47, 03).

That immediately upon the sah' the mortgagor <leliv-

ered the actual posvsessiou of the chattels to Strain, who

continuously kei)t and maintained actual pO'Ssession of

them until SejDtember 4, on which date the receiver, wiio

had been appointed the day before, ^^ithout tlie consent

and against the protest of Strain took jjossession of

them and still holds them, or their proceeds, notwith-

standing repeated demands by Strain for their sun-evider

to him (Rec. 04.) Some of the hay and oats the receiver

had sold f(n- |482.82, and had expended |!233.37 for twin<',

hauling, harvesting and haying, lie still had in liis ])()S-

session fifty-one tons of hay and fifteen tons of straw.

(Hec. 04).

A decree of foreclosure was entered February 4, 100."),

declaring that "the said pro]»erty (lamls described in the

mortgage) constitutes a single ranch or farm," and <li-

recting that it be sold as one ]>ai-cel and an entirety

(Kec. 40). The master sohl the lands and ap])nrtenanc-

"s to complainant and ai>])elWM' (Iraham, trnstee, for

^30,311. 4S, which was tlu' exact sum dne, in<lnding all
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interest, costs, attorneys' fees, master's compensation,

and even five dollars paid for typewriting the Master's

report of sale (Rec. 55, 50). The sale was confirmed, and

the proper receipt taken iov the purchase price (Rec. 58),

On Febrnary 20, 190(5, more tlian a year after the de-

cree of forclosnre, and nearly a year after the sale,

Strain's petition pro interesse sno was denied (Rec. ()(i).

The receiver filed his report on April 21, 190(), (Rec. 67),

to which Strain interposed objections jind asked the Court

that, in passing- npon the report, it direct the receiver to

deliver to Strain the hay and oats, to-wit, 80 tons of hay,

sjvorth 1560, and 32,800 pounds of oats, wortli |328, or

the value of both in case he liad disposed of them, with

interest from September 1, 11)01. Tlie particular objec-

tion then urged was that complainants, ha'vdng purchas-

ed tlie real property for tlie fidl amount of the debt and

all costs and expenses, the mortgage was satisfied, and

tliere could be no possible occasion foi* recourse to

Strain's hay and oats or their proceeds (Rec. 72-3). The

objections were ovemded and the report approved (Rec.

74). On May 31, 1906, the last order was amended nunc

]tro tunc as of May 28, by adding a denial of the peti-

tion pro interesse sno, and finally decreeing a dismissal

of the proceeding by Avay of said petition (Rec. 76).

^Mtliin six months thereafter and on August 7 an order

was made granting an appeal to Strain (Rec. 76, 79), and

the assignment of errors was filed. A bond was given

and approved, and citation issue d and served (Rec. 78,

85, 87), and a transcript of the record filed in the office
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(.f 1li(» ri.'Hv of this Conn (Koc. !»!).

The ultiinate question involvccl is whether oi" not i\\)-

])('ll:int is entitled to the h;iy nnd outs ])nr( linscd liy him

on An<;iist 17, liMI4, or to the pi-ocrcds thereof. The

questions ui)on wliicli the answer lo this (piestion <le-

pends appear in the following;:

II.

SPECIFICATION OF ERRORS RELIED ON.

Comes the appellant and sjiys that in the Order and

Decree entered on May 28, 1900, as amended by tlie or-

der and decree of May 31, 1906, entered nunc ])ro tunc as

of the former day, and in the record of this ]iroceedinjj:,

there is manifest error, and he horo specifies the errors

committed or happenino- in said proce(Mlin<i- and n])on

which he relies upon this liis appeal from said Order and

Decree

:

1. The Court erred in its order of February 2(), lOflli,

in denying the petition pro interesse suo, in this, that

the petition should have been granted.

2. The said order of Februaiy 2(') was and is erroneous

in that, upon the agreed statement of facts, the ])etilioii

should have been granted and allowed.

3. The Court en'ed in overriding, on May 2S, 190(1. tlie

objections of petitioner to the report and account of the

receiver for the reason that said object^ions should have

been sustained.

4. The Court erred in ovemding tlie object ions to

sai<l i'e]M)i-t of said receivei* in this: If was made to a])-

pear, by the recoi-d in said proceeding and cause, that
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upon the siile of the real property mortgaged, complain-

ants purchased the same for a smn sufficient to cover,

and which equalled, their mortgaged indebtedness, and

all interest, costs and expenses, so that the said mort-

gage and decree entered thereon became and were satis-

fied and discharged in full, without necessity of recourse

to the hay and oats which had theretofore, on August

17, 1904, been purchased by appellant, or to the proceeds

of said hay and oats, or any thereof.

5. The Court erred in said order of May 28, in approv-

ing and allowing said report and account of the receiver

because under the petition pro interesse suo, the agreed

statement of facts filed July 12, 1905, and tlie proceed-

ings and record in said cause, the said report and account

should have been disapproved and disallowed u])on c(m-

sideration of the objections aforesaid thereto, filed May

5, 1906.

6. The (^ourt erred in overruling the said objections

so filed on May .5 to said report and accomir of said re-

(•(^ivcr, because the real property mortgaged and sold un-

der the decree of February 4, 1905, was bid in ^v com-

plainant, Benjamin Graham, trustee, for the sum of .^39,-

311.48, and said sale to him was thereafter confirmed

and in all things approved, and purchase price paid, and

the oats and hay taken and seized by the receiver, if ever

subject to the lien or charge of said mortgage, were

thereby released and said lien or charge extinguished,

and said hay and oats, or their proceeds in the hands of

the receiver, belonged to, and should have been ordered
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delivered to, petitioner, wlio purchased and took posses-

sion thereof on Angiist 17, 1904, and contiinicd lo be the

owTier and entitled to possession of the same.

7. The Court en-ed in making that part of its said or-

der of May 28, directing that the balance remaining in

the hands of the receiver, after payment of the claim of

his solicitor and counsel, be applied on the compensa'tion

allowed to said receiver, for the reason that such bal-

ance consisted, and consists, of said hay and oats (or the

proceeds thereof) then and now o"WTied by petitioner, who

in good faith and for value purchased and took immed-

iate possession of the same on August 17, 1904.

8. The Court erred in that part of said order and de-

cree of May 28, which part of said order and decree was

made May 31, nunc pro tunc as of May 28, as follows:

"It is ordered that the order made in this cause May 28,

1906, be amended as follows: It is further ordered, ad-

judged and decreed that the petition pro interesse suo of

Herbert Strain in this suit be, and is hereby, denied and

refused, and that the proceeding by way of said petition

be, and is hereby, finally dismissed." Because:

(a) Upon the admitted facts shown by the record and

proceedings, said petition should have been granted.

(b) The crop of hay and oats purchased by Strain

from defendant Sheep Company on August 17, were chat-

tels and not real property.

(c) Said hay and oats so purchased by Strain were

not covered by, or subject to, the lien or mortgage made

to complainants in 1901.
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(cl) The service of the siibpoena upon defendants in

the suit to foreclose said mortgage was not constructive

notice of a lis pendens, because the doctrine of construc-

ive notice by the servic of subpoena has no application

to suits involving such personal property as is the sub-

ject of ordinary commerce.

(e) Appellant was not charged with a constructive

notice by service of the subpoena upon the defendants,

because Section 034 of the Code of Civil Procedure of

Montana prescribes the only method whereby construc-

tive notice of a suit may be given, and such statute ap-

plies as a ride of property.

(f) Only the land was mortgaged. The land was in

the nature of a pledge. The issues and profits of the

land were not pledged, but belonged to the mortgagor

in possession, and to its assigns. In this case the mort-

gagor was actually in the exclusive possession and con-

trol at the time when appellant purchased the hay and

oats from it. Even where the issues and profits of land

are specially pledged as security, the mortgagee is not en-

titled to them, unless and until he, or a receiver, takes

actual possession. There cannot be a pledge without

possession.

(g) There could not be, as against an intervening pur-

chaser, a mortgoge made in 1901 on crops for 1904.

(h) If in March, 1901, when said mortgage was made,

the crops of 1904 could have been mortgaged as against

a subsequent purchaser without notice, the only instru-

ment by which they could have been mortgaged was a
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I'hattcl in()rl«;a<i^(' executed and aul lieut icaled as i-ccniired

by Sections 384y-38(»l of llie Civil Code of Montana. U
is expressly statetl iu I lie record tliaL no cliattel mort-

gagee was ever made.

(i) Appellant was a purchaser of the hay and oats, in

good faith and for value.

(j) Appellant purchased, in j^ood faith and for value,

the oats and hay, and took actual possession thereof on

August 17, 1904; and while he was so the owner and in

actual possession, the Court below, on HeptcMuber 3, ap-

pointed said receiver, and said receiver thereafter, and

while appellant was so the o^^^ler and in possession of

said chattels, wTongfully and unlawfully took them from

the appellant's possession and refused to surrender tlie

same to him.

(Iv) The mortgage of March 20, 1901, did not ])urport

to embrace any crops thereafter to be planted or growii

on the real property subject to the mortgage. The ])ro-

vision in the mortgage that "if the grantor fails to pay

any or either of said notes at maturity, or for tliirty

days thereafter, then all of said debt sliall, at the option

of the trustee, become due and collectible, and all lents

and profits of said property shall then iiniuediately ac-

crue to the benefit of said party of tlie third part, and

the occupants of said property shall pay rent to the trus-

tee," did not and could not cover crops without a ]>oten-

tial existence, nor does the mortgage even attempt to

create a lien thereon. And under the provision afore-

said the mortgagor was obligated to pay rent from the
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time the option was exercised, and the provision did not

require the mortgagor to pay rent for the use of the

premises and at the same time surrender the crops which

lie had cultivated and raised; nor did appellants exercise

the option granted.

III.

BRIEF OF THE ARGUMENT.

In March, 1901, the Sheep (^ompany made its mort-

gage upon land only, to secure a debt. This mortgage

was not accompanied by any affidavit whatsoever. In

April, 1901, a bill was filed to foreclose the mortgage,

and admission of service was made by the defendants in

that suit. On April 10, an order was made, without no-

tice and ex parte, restraining the Sheep Company from

selling any of the property described in the mortgage,

and requiring them to show cause why a receiver of the

property and its rents, issues and profits, should not be

appointed.

On August 17, 1904, and always, the Sheep Company

was, and had been, in the actual and exclusive possession

and control of the lands and all crops thereon. On that

day the appellant. Strain, was aware of the fact that a

foreclosure suit had been commenced, but had neither

knowledge nor notice of the restraining order or order

to show cause made in April. While the Sheep Company,

mortgagor, was so in the actual and exclusive possession

and control of all the property, both real and personal,

and on August 17, there was on the land a large amount

of hay and oats, all of which had ceased to derive m\\r\-
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iiiciil f]-()in llic soil, wci'c i*i]>(', inntiii'o, and ready foi* tin'

harvest, and i)ail had been cut (h>\vn. These crops were

then, on An^ist 17, sohl by the Conipany to Strain, a

bona ride purchaser, in payment and satisfaction of ilu'

debt then owinj; and dne by the Sheop Company to him,

Khich debt was past dne and wholly unpaid, and tlie

payment tkereof had not been secured eitlier in wliole

or in j)art by any mortjijajije, lien or pledjxe. Strain took

immediate possession of the hay and oats, and remaine(l

in the actual and exclusiae possession thereof until Sep-

tember 4, when the receiver, Palmer, who had been a])-

pointed the day before, took the possession of them fro7n

Strain, and refused to surrender sucli possession (Rec.

64). On February 4, 1905, a decree of foreclosure was

entered, directing that the lands be sold, and thereafter

and thereunder the lands were sold for 139,311.48, which

was the full amount due, including all interest, costs,

attorneys' fees and expenses, which sale was confirmed

and the proper receipt taken for the purchase price (Rec.

40, 56, 58). Before that time, and on October 24, 1904,

Strain had filed his petition pro interesse suo (Rec. 41,

51), and an agreed statement of facts was pi-esented (Rec

59). In addition to the foregoing matters, tlie agreed

statement of facts showed, among other things, tliat

Strain was without any notice of any assertion by the

mortgagor or trustee of any lien upon the crops (Rec. 63).

On February' 26, 1906, nearly a year after the sale under

the decree of foreclosure. Strain's petition pro interesse

suo was denied (R(^c. 66), but th<' proceeding was not dis-
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missed at that time. To the receiver's report of April

21, 1906, (Kec. 67), Strain interposed objections upon the

ground that complainants, having purchased the real

property for the full amount of the debt and all costs,

the mortgage was satisfied, and there could be no possi-

ble occasion for recourse to Strain's hay and oats (Kec.

72-3). The objections were overruled, and the report ap-

proved on May 28. On May 31 the order last mentioned

was amended nunc pro tunc as of that date, by adding a

denial of the patition pro interesse suo and a decree fi-

nally dismissing the proceeding by way of the petition

(Rec. 74, 76). From the order and decree of May 28, as so

amended on May 31, this appeal has been taken (Rec. 76,

7$, 79, 85, 87).

The proceeding by way of petition pro interesse suo

was a proper remedy, (xregoiy v. Pike, 67 Fed. Rep. 837,

846; Wheeler v. Walton, 64 Fed. Rep. 664-667, 15 C. C. A.

33; Krippendorf v. Hyde, 110 U. S. 276, 287; Gumbel v.

Pitkin, 124 U. S. 131; Comer v. Felton, 10 C. C. A. 28;

Marion v. Coler, 14 C. C. A. 83; Wiswall v. Sampson, 14

How, p. 65; 2 Daniell's Chancery PI. & Pr. 5th Ed., Sec-

tions 1057, 1058; Simpkin's Suit in Equity in the Federal

Courts, 329.

1. Appellant's first contention is that, in Montana,

crops, whether fructus naturales or fructus industriales,

and whether severed or not, are chattels personal as be-

tween the mortgagee of the land and a purchaser from
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the mortgagor.

The CMvil CVxle was a(loi)te(l in February, l.StJ5. Sec-

tion 387G of that (Vxh' is as follows;

"The lien of a mortgage on a growing crop continues

on the crop after severance, whether remaining in its

original state or converted into another product, so long

as the same remains on the land of the mortgagor."

This section is a literal rejjroduction of Section 2972

of the California Civil Code, the section borrowed hav-

ing been passed April 1, 1878. It will be noted that this

statute is part of Article III of Chapter 2 which has to

do exclusively with mortgages of personal property. It

will further be noted that Sections 3860 and 3801 of that

Article provide, respectively, that any interest in iierson-

al property that is capable of being transferred may be

mortg-aged, and that a mortgage of personal property is

void against subsequent purchasers in good faith for val-

ue unless possession be delivered and retained or the

mortgage provide that the chattels may remain in ]»()s-

session of the mortgagor and be accompanied by an affi-

davit and be fik^.

It should seem^ that the chapter declares growin-r

crops to be chattels and subject to its provisions. If

growing crops are chattels, of course matured crops are

likewise chattels, at least as between a mortgagee of the

land and a subsequent purchaser or mortgagee (in good

faith and for value) of the crops.

And so ihe courts have held:

White V. Pulley, 27 Fed. Kep. 43(;.
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Wlilis V. Moore, 59 Tex. 628.

Simpson v, Fergiison, 40 Pac. Rep. (Cal.) 104.

Simpson V. Ferguson, 112 Cal. 180, 44 Pac. Kep.

Modesto Bank v. Owens, 121 Cal. 123, 53 Pac.

Rep. 552.

Bank v. Christie, 02 Pac. Rep. (Cal.) 400.

2. Appellant'vS next point is that matured crops are,

irrespective of the Montana statutes, chattels, though

not actually severed from the land.

Hecht V. Dettman, 56 la. 697, 7, N. W. 495.

Cadwell v. ALsop, 48 Kan. 571, 29 Pac. Rep. 1150.

Allen V. Elderkin, 22 N. W. Rep. (Wis.) 842.

And until the time for redemption expires, or at least

until a receiver takes actual possession, the mortgagor

may dispose of the crops as he pleases. He may ^m-

doubtedly do so even after suit to foreclose, and even of

growing crops. A fortiori he may sell matured crops.

Cases cited in "1" supra; and Jones v. Adams,

59 Pac. Rep. (Or.) 811.

White V. Pulley, supra, is directly in point.

So are Myers v. White, 1 Rawle (Pa.) 353,

and Bettinger v. Baker, 29 Pa. St. 70, Ever-

ingham v. Braden (la.) 12 N. W. Rep. 142.

and many other cases that might be cited.

Moreover, the agreed statement of facts specifically

recognizes the property in controversy as "chattels." (Rec.

63-4).

3. The harsh and severe rule of notice of lis pendens.
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by service upon <l«'fVii(l;iiii of ili<' .siibprnma, has no a|»pli-

cation to suits involvinu sn«*li personal property as is the

subject of ordinaiy conuuerco, e. g., liorees, cattle, grain,

aud the like.

Murray v. Lylbuni, 2 Johns. Ch. 441.

Warren County v. Marcy, 97 U. S. 90, 106.

Union Ti'ust Co. v. Navigation Co., 180 U. S. 565.

In the Marcy Case the Supreme Court said (p. 105):

"It is a general rule that all persons (healing with pro-

perty are bound to take notice of a suit pending ^ith

regard to the title thereto, and will, on their peiil, pur-

chase the same from any of the parties to the suit. But

this nde is not of universal application. It does not apply

to negotiable securities purchased before maturity, nor

TO articles of ordinars^ commer*" sold in the usual way.

This exception was suggested by Chancellor Kent, in one

of the leading cases in this country, and has been con-

firmed by many subsequent decisions."

The Court of Appeals of New York said in Leitch v.

Wells, 48 N. Y. 585, 613:

"It will be seen by an examination of the rases cited

that the rule has always been considered a voiy hard one

in its application to bona fide purchasers for value, and

it has only been tolerated by learned judges from a >up-

posed necessity. Chancellor Walworth, in Hayden v.

Bucklin, said: 'This common-law rule of requiring pur-

chasers at their ])ei'il to take notice of the pendency of

suits in courts of justice for the recovery of property tln'v

are about to ]turcliase, altliougl' it is re illy impossible
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that they should actually know that such suits have been

commenced, has always been considered a hard rule, and

is by no means a favorite with the Court of Chancery.'

This rule has most frequently been applied to purchas-

ers of an interest in real estate, and very rarely, so far

as I can learn from reported cases, to purcuusers of per-

sonal property. As to real estate it has long since been

abrogated by statute in this state, unless d lis pendens

has been filed in the proper clerk's office, as to personal

property, in this age and country of gi'eat enterprise and

rapid circulation of such property, it is capable of work-

ing more mischief than good, and can hardly claim to be

founded on necessity or public policy. By injunctions

and receivers, transfers of the subject of an action can

be prevented during its pendency'; and since parties can

be examined as witnesses, actual notice, when it exists, of

the action or outstanding equities can more readily be

shown tlian formerly. * * Indeed I do not think that it

(the doctrine of lis pendens) has ever been applied, and T

do not think it ought to be applied, to any of the aricles

of ordinary- commf^rce. Public policy does not require

that it should be thus applied. On the contrary, its ap-

plication to such propery would work great mischief and

lead to great embarrassments. As I have before stated,

it has generally been applied to real estate, and but

rarely to any species of personal property. I have in

mind but one case (there are doubtless others) where it

has been applied to personal property."

The land only was mortgaged. The laud is in the na-
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iuvi' of i\ |)1(m1<;(». The issues and jti-ofits of the liiiid were

iiul |)l(Mlji(Ml or liy])otli('cat('(l, Imt hcloiiiicd lo ilic iii(»iMi;';i-

^or ill possession, wliich was left free to dispose of (lieiii

as it might see fit.Even where the issues and profits can

be and are expressly pledged as security, the law is that

tlie mortgagee is not entitled to them unless and miiil

he, or a receiver, takes actual possession. Tlierc cannot

be a pledge of such propert}^ without possession.

Teal V. Walker, 111 U. S. 242, 248-251.

Freedman's C^ompany v. Shepherd, 127 V. S. 494,

502.

Leavell v. Poore, 91 Ky. 321.

Jones V. Adams, 59 Pac. Ivcp. (Or.) 811.

1 Jones Mtgs., Sec. 070.

Hardin v. Hardin, 34 So. Car. 77, 27 Am. St.

Rep. 793, and note

Bank v. Christie, 02 Pac. Kep. (Cal.) 4011.

Civil Code of Mont., Sec. 3892.

Kjllebrew v. Hines, 104 X. C. 182, 17 Am. St.

Rep. 672.

It will be observed that there is no montiiMi made of

crops, and certainly nothing that would put a tliiid jxm-

son on notice that such were intended. It is also s])ecif-

irally stated tliat after the trustee exercises the oi>tiou

to consider the whole obligation due, "the occujjants shall

pay rent to the trustee." (Rec. 23). This v'lause explains

what is meant by rents and ])rofits. ruder this jn'ovis-

ion the Nelson Sheep Com]iany was obligated to pav

iM-nt from the time the o])tion was exercised, but it would

certaiidy be unreasonable, and clearly uriw:irrnute<l ])y
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the express terms, to require the mortgagor to pay rent

to the mortgagee for the use of the premises and at the

same time surrender tlie crops which he cultivated and

raised.

The crops could not have been mortgaged in 1901, hav-

ing then no potential existence.

Bank v. Erreca, (Cal.) 47 Pac. Rep. 926.

Cole V. Kerr, (Neb.) 26 N. W. 598.

Rochester Co. v. Rasey, 142 N. Y. 571.

5. The only instrument by which the crops could have

been mortgaged (if crops for 1904 could be mortgaged in

1901, which is denied by the cases cited in 4, supra), was

a chattel mortgage executed and authenticated as re-

quired by Sections 3849 and 3861 of the Civil Code, which

read:

"Sec. 3849. All mortgages, deeds of trust * of both

real and personal property, executed by a corporation,

are governed by the law relating to mortgages or deeds

of tf-ust of real property, and must be recorded in the

office of the county clerk of every county where any part

of said property is situated * but any mortgage, deed of

trust * must be accompanied by the affidavit specified in

Section 3861 of this code, * ."

"Sec. 3861. A mortgage of personal property is void

as against creditors of the mortgagor, and subsequent

purchasers and incumbrancers of the propf»rty in good

fnith for value, unless:

1. The possession of such property be delivered to and

retained by the mortgagee; or,
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2. Tilt' iiLUrtj;aj;e i)n>vi<l(' that ilic projicrlv may i-<*-

iiiaiii ill the possession of. the iiiort^a^or and he accoin-

panicd l»y an al'fidaxil of all I lie jtarlics tlK-rclo, * ."

The iiioi't«>;a^e now before I lie ('oiirl <1(M's nol even jmr-

port to cover anytliinj; 1ml land. If il should he <*on-

stnied as embracinji: crops then not jilanted but which

nii«i:ht be phinted and niiuht mature yeai-s afterwai-ds, it

is apparent that the mortgage does not provide that the

mortgagee may retain possession, and that the mort-

gage is not accompanied by the affidavit recpiired by

Section 3861. Arg\mient upon this point seems to i)e un-

necessary. It has been uniformily hehl that this statutory

provision must be complied with.

(). If this Court should hold that the law of notice by

lis pendens is applicable to suits respecting personal

property such as hay and oats, we suggest that the rule

cannot obtain in Montana for the reason that Sectio'.i

034 of the Code of Civil Procedure of that stiite prescribe

;

the only method whereby constructive notice of suit uin}

be given, and that the state statute applies as a rule of

property, as was held in Jones v. Smith, 40 Fed. Rep. 314

though the other cases are to the contrary. By virtue ol

Section 3872 of the Civil Code, and Section 1290 of tlu-

Code of Civil Procedure, the provisions of Section 034,

supra, apply to suits to foreclose chattel mortgages.

Broom v. Amistrong, 137 U. S. 200. If, liowever, the

Court should decide that the matured crojjs were, on Au-

gust 17, 1904, when purchased by Strain, or on September

4, 1904, wlien taken by tlie receiver from liim, real estate,
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(notwitlistanding tlie statement of facts recognizes them

as "chattels"), then we suggest and invoke as applicable

to such state of facts the imle announced in Jones v.

Smith, supra.

7. For aught that is shown, all the oats and hay had

been severed from the land when the receiver took thenij

on September 4, but, in view of the other points which

seem to us conclusive in favor of appellant, we deem this

suggestion of little moment.

The Supreme Court of the United States, in Teal v.

Walker, supra, said:

"We believe that the rule is without exception that

the mortgagee is not entitled to demand of the owner

of the equity of redemption the rents and profits of the

mortgaged premises until he takes actual possession. * *

* The American cases sustain the rule that so long as

the mortgagor is allowed to remain in possession, he is

entitled to receive and apply to his own use the income

and profits of the mortgaged estate; and, although the

mortgagee may have the right to take possession upon

c(mdition broken, if he does not "exercise the right, he

cannot claim the rents; if he wishes to receive the rents

he must take means to obtain the possession."

This doctrine applies in its full force to the case at bar.

In the Teal Case the Court said that the objections

against the right of the mortgagee to receive the profits

were strengthened by a statute of Oregon, declaring, as

does Secion 1316 of the Civil Code of Procedure of Mon-

tana: "A mortgage of real property shall not be deemed
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SI conveyance, whatever its terms, so as to eiiahlr tlie

owner of the mortgage to recover possession of the i"(m1

jn'operty without a foreclosure and sale." Sections 3750

and 381G of the Civil Code are also suggestive.

8. Strain was a purchaser in good faith and for value.

Adams v. Vanderbeck, 62 Am. St. Rep. 498.

2 Pomeroy Eq. Jur. 209.

Clark V. Barnes, 72 la. 563, 34 X. W. Rep. 419,

and a multitude of cases to the sam.<' effect.

If our contention be correct so far as the mortgagor's

rights are concerned, then there could certainly be no

question as to the rights of a bona fide purchaser like

the petitioner.

Strain purchased without actual or constructive no-

tice. The sale was made in satisfaction of an existinu"

debt in excess of the value of the chattels. Tie waived

his right to attach. Under Section 890 of the Code of

Civil Procedure, providing that "in an action u]>on n con-

tract, express or implied, for the direct payment of mon-

ey, where the contract is not secured by any mortgage or

lien upon real or personal property, or any ])ledge on ]^or-

sonal property," Strain might have had the property

(chattels) of the defendant Sheep Company attached.

This waiver was, of itself, a sufficient present considern-

tion for the sale. He took immediate possession, remain-

ed in the actual possession, and expended money upon

the property, as owner. All the equities of the case are

clearly with the petitioner and appellant.

9. If the court below be correct in its ruling against
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appellant to the effect that the mortgage was a lien up-

on the crops, it follows that the record of the niiortgage

on the land was of itself notice that complainants had a

lien upon the crops for every year from und including

1901. Upon that theory there can be no occasion for in-

voking the rule of notice by lis pendens. Such is the un-

sound conclusion necessarily following from the ruling of

the Circuit Court.

10. Under the decree of foreclosure a sale was made

of all the real property covered by the mortgage, and it

was bid in for the full amount of the debt, interest, costs

and all expenses. The mortgage debt was paid, and the

decree satisfied without recourse to the property in con-

troversy. The mortgagee had no right, in any event af-

ter his debt was satisfied, to meddle with appellant's

property, and he should have been required to deliver it

to the owner.

11. H. B. Palmer, receiver, acted only under color of

his receivership, and not virtute officii. He was a tres-

passer from the beginning, will not be permitted to re-

tain the amount expended by him upon the property, and

he must pay interest on the value of the property at the

rate of eight per cent, per anmmi from September 4, 1906.

It is respectfully submitted that the decree denying

the petition and dismissing the proceeding pro interesse

suo should be reversed, and the court, below directed to

grant the petition. W. T. PIGOTT,

A. C. GORMLEY,

Counsel for Appellant,
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Order Appealed From.

The petition by wliicli the appellant asserted a claim

to the hay and oats was denied by an order entered on

the 26th day of February, 1000. (Record, p. 66.) After-

wards, and on the 5th day of May, 1906, appellant filed

objections to the final report and account of the receiver.

(Rec, p. 72.) In the objections filed it is stated that the

same are

"based upon the fact, as shown in the said receiver's

report, that at the sale of the said real estate, in

pursuance of the decree of this court, the complain-

ants herein purchased all of said real estate for a sum
sufficient to cover tlieir mortgage indebtedness, in-
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forest and costs, so that tlie vsaid mortgage thereby
beeame satisfied in full, without recourse to the said
hay and oats, wliicli had theretofore, to-wit, on the

17th (lay of August, 11)01, been i)urchased by the un-
dersigned, as fully ajfjH'ars from his petition and the

agreed statement of facts on file herein." (Kec., p. 73.)

The objections were overrulcMl by an order dated the

28th day of Mhy, lOOO. (KVc, p. 75.) This order was

amended on the 31st day of ^lay, 1906. The amendment

provides

:

"That the petition pro infer esse suo of Herbert
Strain in this suit be and is hereby denied and re-

fused, and that the proc('(Mling by way of said i)etition

be, and is hereby finally dismissed." (Rec., p. 75.)

The appeal is from the order dated May 28, 1906, and

the amendment thereto. The order dated Feb. 26, 1906,

denying the petition, is not appealed from.

In view of these conditions it is submitted that this

court can not review tlie decision of the circuit conrt deny-

ing the petition. The order dated Feb. 26, 1906, is clearly

a final order from which an appeal might have been taken.

This order finally disposed of the claim as presented by the

petition, and the subsequent order dated May 31st is of no

consequence. The only mattir to be considered by this

court is the correctness of the decision of the circuit court

in overruling the objections to the final report and account

of the receiver.

Objections to Report and Account of Receiver Properly-

Overruled

It will be noticed that these objections do not cou-

frovei't the fact that the receiver has accounted for all

property received by him, or in any manner (picstion the

report or a single item of the account, l)ut are based solely

upon the proj>osifion that the proi)erty described in the

mortuage or trust deed was sold for an amount sufficient
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to pay the mortgage indebtedness and costs. In other

words, appellant took the position tliat U\g receiver shonld

ho required to turn over to him the hay and oats, or the

proceeds thereof, notwithstanding; the expenditures made

by the receiver, his claim for compensation, and a reason-

able compensation to be paid his solicitor, were largely in

excess of his receipts.

The circuit court, in denying the claim of appellant to

the hay and oats, had decided that the receiver was prop-

erly appointed and was entitled to the possession of such

hay and oats. This being true, the receiver w^as entitled

to credit for his expenditures properly made, to an allow-

ance for his solicitor, and to payment of his claim for

compensation, notwithstanding it developed after his ap-

pointment that the property was of sufficient value to pay

the mortgage indebtedness and costs. Any other rule

would subject the receiver to a danger of liability and loss

which would deter anyone from accepting an appointment

to such office. It is alleged in the bill of complaint that

the property described in the trust deed is insufficient se-

curity for the payment of the indebtedness, and that the

parties liable for such indebtedness are insolvent. These

allegations justified the appointment of a receiver of the

rents and profits. The fact that the property may have

increased in value betw^een the date of the filing of the bill

and the sale, or the fact that the complainants may have

been mistaken in their judgment of the value of the prop-

erty, does not determine that the appointment was in-

valid. If the appointment was valid and authorized) as it

certainly was, the complainants can not be held liable to

the receiver for his expenses or compensation, but he is

required to resort to the property or fund for payment.

Ferguson v. Dent, 46 Fed. Rep. 88.



Elk Fork Oil Co. v. 1m)hIim', n<> Fed. IIcp. 11)5, 401).

AldcrsoTi on licccivcra, p. 800.

Ill flic i!|;ii:i(»n in flic first cjisc cited (lie fourt said:

"Wlion it Iicconics tlio duty of a roiirf of 0(|nity to

take pro])('rtv iindpr its own rharjjo thronjjh a re-

ceiver, the i»ro[H'rty becomes chargeable with the uec-

(»ssai'y e\]H uses incurred in taking; care of and snv-

injr it. inclndiiijir the allowance to the receiver for his

services. Such is unquestioiiablj tlie well-settled law,

and a citation of anthorities in support of it would
seem to be needh^ss. No case to the contrary has

been cited by counsel, nor any in support of their posi-

tion, except those her! tofore noticed ; and it is believed

that not one decision can be found lioldinii: that, the

proper expenses of a receiver, ^^v his compensation
shall be taxed as co^'ts aijainst the losin;:^ party, where
his appointment was proper anfl legjal, and made by
a coni-t in the exercise of its nndonltted jurisdiction,

and where the fund in his hands is sufficient to par
the same. Nor does the lejvality or propriety of his

appointment depend at all upon the event of the suit.

Becau'-'c* it is ultima telv detcTTnined that the plairififF

in an action is not entitled to recover or to the relief

he seeks, non constat that the action of the court or

the conduct of the nnrties in the appointment of the

receiver has been iiTecnilar, improper, erroneous, or

unnecessary."

Another reason why the objections were properly over-

ruled is that the apiwdlant was not a ])arty to the suit.

His claim to the hay and oat.s liavinj;- been denied, he had

no more rijjht to (juestioTi the report and account of the

receiver than any other stranjjer to the litiii;ation.

It is suhniitted, therefore, that the onhM* from wliich

this appeal is (akeii should be alViruied. If, ho\vev(»r, the

court should re^'iew the order denyiuu" the |x4iti(m of

appellant by which he asKert<'d a <'laim to the hay and oats,

the followinc: is presente<l for llie consideration of the

court.
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Appointment of Receiver of Rents, Issues and Profits,

Authorized.

This suit was instituted to foreclose a certain mort-

gage or trust deed. In the bill of complaint it is alleged

:

"That the real estate and property described in said

trust deed is insufficient as security for the payment
of the said principal sum and interest and the per-

formance of the covenants to be kept and performed
by the said H, H. NeLson Sheep Company, as provided
in said trust deed or mortgiage, and that the said H.
H. Nelson Slieep Compjiny and the said H, H. Nelson

are each and both insolvent," (Rec, p. 12.)

The prayer to the bill of complaint reads as follows

:

"And your orators further pray that a receiver be

appointed according to the course and practice of this

court, with the usual powers of receivers in like cases,

of all the property described in said mortgage or tinist

deed, and the income, rents, issues and profits thereof,

to hold and dispose of the same as by this Honorable
Court may be ordered, and that the said H. H. Nelson

Sheep Companj^ be decreed to transfer and deliver

possession of said property, and the whole thereof, to

the receiver so appointed ; and that Your Honors will

enjoin the said defendant H. H. Nelson Sheep Com-
pany, its solicitors, ofificers, agents and servants from

in any manner disposing of any of the property sub-

ject to said mortgage, or any of the income, rents,

issues or profits thereof," etc.

The bill of complaint was filed on the 11th day of

April, 1904, and on the same day a writ of subpoena was

issued, which was served upon the defendants, the H. H.

Nelson Sheep Company and H. H. Nelson on the 28th day

of April, 1904. On tlie 14th day of April, 1904, the judge

of this court made the following order in said cause:

"IT IS OKDEKED that th<' defendant H. H. Nel-

son Sheep Company, its agents, officers and servants,

and all other persons, be and they are hereby re-

strained and enjoined from selling, disposing of, or

transferring the possession of any of the property de-

scribed in the trust deed or mortgage made a part of



the bill (»!' fompkLiiiL in iliis suit, imd rorordiid in llie

oflRro of tho rounty rlrrk and rerordcr of rasoade
County, Montana, in liook 18 of Mort^a.ncs, i)a^x' 241),

until Il;(* frrttUT crdcr of (lio court licrcin; and
"TT TS F[nrrnEI{ OT^PEKED that the defend-

ants herein show cause before the above entitled court

in Helena, Montana, whu'e said c.mrt is held, on the

17th day of ^fay, 1004. at the ho^ir of ten o'clock A.

M. or as soon thereafter as a hearinj^ can be had, why
a receiver of the property described in said tnist deetl,

and the rents, issues and profits tlnreof, shonld not

be appointed as p]a3'ed for in said bill of comjdaint iu

this suit.''

This order was served on the defendant IT. II. Nelson

Sheep Company on April lOth, and on H. H. Nelson on May

3rd, 1004. (Jlvc. p. ^3.) On the 17th day of August,

1904, the said Sheep Conijvany then lieinc: in possession of

said property, sold the hay and oats to the petitioner in pay-

ment of an antecedent and existinsr indebtedness. At the

time of the sale a part of the crop had been cnt and a part

was still standing;. How much had been cut does not ap-

pear. (Kec. p. 62.) Such part may have been a few

pounds. The receiver was appointed on the 3rd day of

September, 1904, and on the n(xt day took possession of

said crop, consisting? of hay and oats. (Ivoc. p. 48.)

The appellant claims that by virtue of said sale to liim

he is entithni as ajyainst the veceiver to tlie said liny and

oats. Tlie petition pT'f^S'nted h m the nature of a com-

plaint in an action of claim and dclivei'y under the stat-

ute's of Montana.

The ri<;ht of the receiver to the ]>roperty in question

is not based upon any provision of the mortgajxe or trust

deed pledging the rents, incomes and ]>r(>tits and providin«]f

for Hie appointment of a receiver in the event of a (U'laiilt

in the payiiiciit of principal or iiilercsl. II is undoubtedly

true thai tlic i>rovisi(Mi of Ibc nHU'tgagr or lru<l dc; d iliat
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in the event of such default the mortgagee should be en-

titled to take possession or have a receiver appointed, is

against public policy and void.

Teel V. Walker, 111 U. S. 242.

Couper V. Shirley, 75 Fed. Rep. 168.

In the bill of complaint it is alleged that the property

described in the mortgage or trust deed is probably of in-

sufScient value to secure the payment of said mortgage in-

debtedness, and that the defendants, the H. H. Nelson

Sheep Company and H. H. Nelson, the parties liable for

the payment of such indebtedness, are both insolvent.

These allegations, when properly supported by proof, are

sufficient to authorize a court of equity to appoint a re-

ceiver of the rents, income and profits of the property, ir-

respective of any provision in the mortgage pledging the

same as security for the payment of the mortgage indebted-

ness, or any provision with reference to the appointment

of a receiver. When the conditions mentioned obtain the

mortgagee has the equitable right to have the rents, in-

come and profits impounded and held for the payment of

any deficiency that may remain after tli^ application of

the proceeds of the mortgaged property.

Astor V. Turner, 11 Paig. Chan. 436.

In the case just cited the chancellor said

:

"The holder of a mortgage which has become due,
and where the proceeds of the mortgaged premises
are not, or when they probably will not be, sufficient

to pay his debt and costs, and where the mortgagor
or other person who is personally liable for the de-

ficiency is insolvent, may api^ly for a receiver, to se-

cure the rents and profits of the mortgaged premises
which have not yet been collected. In this way he
may obtain a specific lien upon the rents and profits

to pay such deficiency, or the anticipated deficiency,

although he can not call upon the owner of the equity
of redemption in the mortgaged premises to refund



rents Jiiid protiis wliicli llic hitter luid collocted or
rec(MV(Hl before the inorti^aiiee atteni])t(Hl to ijet a

specilic lieu iij)ou such reiius and prolits by the

appointir.eiit of a roeciyer."

See also:

Sea Ins. Co. v. Stebbins, 8 Paij;. Chan. 505.

Central Trust Co. v. (Chattanooga, 94 Fed. Rep. 275,

281.

In the last case citeil the court said:

"AVheu the niortj^aged pi*oixjrty is not of value suffi-

cient to secure the payuienf of the mortfjaije debt, or

when its sutliciincy becomes substantially doubtful,

and the niort<!:aj;t)r is insolvent, iiccruin<;- interevst uia

tured and un])aid, like accruing taxes due and unpaid,

takes the character of waste as clearly and distinc-

tively as deteriorations by the cutting of timber, suf-

fering dilapidation, etc..—the leading illustrations

from the earliest time in the adjudged cases and with

text writers. In such cases courts of equity always
have the power to take charg' of the property by
means of a receiver, and to preserve not only the

corpus but tJie rents and profits for tlie satisfaction

of the debt.''

Omaha Hotel Co. v. Kountze, 107 U. S. 378.

Bank of Auburn v. Roberts, 44 N. Y. 192, 203.

In the last case cited the court said

:

"A mortgage of laud carries with in, in ei|uity, a

right to the accruing rents, when there lias been a de-

fault, and the security is inadwpiate and the debtor

insolvent. The court will Uj/point a r^ ceiver in sucli

a ease to hold the rents till the event is ascertained.

The inortgage is thus made to operate as an equitable

assignment of the rents."

See also:

Am. & Eng. Enc. of Law, Vol. 23, p. 1020. and cases

ciled in note.
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Petitioner Charged with Notice of Pendency and Purpose

of Suit*

The appellant in this case is charged with notice of

the institution of this suit and of its purpose, by virtue

of the doctrine of lis pendens. In the case of Dovey's

Appeal, 97 Pa. St. 160, the court say:

"It {lis pendens) affects a purchaser, not because

it amounts to notice, but because the law does not

allow litigant parties to give to others, pending the

litigation, rights to the property in dispute, so as to

prejudice the other party. * * * This is a rule of

public policy, and the object of it is to prevent the

parties from making a conveyance pendente lite of

the property or thing which is the subject matter of

the controversy, and thus to defeat the execution of

the decree of the court. Tlie effc^ct of it is to impose

a disability to convey from the time of the service of

the subpoena upon the defendants. The court, in the

execution of its decree, pays no regard even to a bona

fide purchaser. In other words, no change of owner-

ship during a suit will prevent the execution of a

decree, as it would have been executed had there been

no change."

In the case of Leitch v. Wells, 48 N. Y. 585, 608, the

court says:

"It is a rule in equity, long established and acted

on, that a purchase made of property actually in

litigation pendente lite, although for a valuable con-

sideration and without any express or implied notice,

affects the purchaser in the same manner as if he had

such notice, and he will accordingly be bound by the

judgment or decree in the suit. This rule is said to

rest upon the presumption that every man is atten-

tive to what passes in the courts of justice of the

state or sovereignty where he resides, and to be found-

ed upon public policy; for otherwise alienations and

transfers of title made during the pendency of a suit

might defeat its whole purpose, and there would be

no end to litigation."
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See also:

riiioii Trust. Co. v. Navi}i:iition Co. 130 U. S. 505.

Mnrrny v. Rnlloii. 1 .To]»n Olinn. 5f>f>.

PoimM-oy E(|. .Jur., 'Ani. Ed,, Vol. 2, Sec. (;32, ot seq.

Story's E(i. Jnr., Sees. 405-1).

ATn.'& Enir. Eno. of Lnw, 2ivl Ed., Vol. 21, p. 604.

P^xtciided note, 56 Am. St. Kep. 853.

The ])iir]X)se of the hill of complaint was not only to

secure the iijiplicatlon of the ju'occcds of the sale of the

mortnraged property to the payment of the mortgaj!:i'd in-

dehtedness, but also to onforct" the equitable right or lien

against the rents, issues aTid profits which existed, by rea-

son of the insufficiency of the security and the insolvency

of the parties linble for the payment of the mortgaged

indebtedness. The appellant is conclnsively presumed to

have had knowh^g^ of the fact that the object of the suit

was to secure the benefit of the equitable lieu or right

mention( d at the time he made his alleged purchase.

Furthermore, the agreed statement of facts discloses

that appellant "had actual notice that Siiid suit had been

commenced to foreclose said trust deed or mortgage before

the purchase by him of the property involved in this con-

troversy.'" (TJec. p. fil). Although he did not have

actual knowledge of the prayer of tli" bill of complaint,

or of the order to show cause, his knowledge of the pen-

dency of the suit was sufficient to put him upon inquiry,

and he should be treate<l as having notice of the applica-

tion for the appointment of a receiver.

Section 40(57 of the Civil Code of Montana reads as

follows

:

"Every ])erson who has actual nf)tice of circum-

stances sufficient to ))nt a prudent muu upon inquiry

as to a ])artieular fact, has constructive notice of the

fact itself in :ill cases in which, by ju-osecuting such

inquiry, he might have learned such fncts."
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lt is also claimed in behalf of appellant that the state

statute providing- for the filing- of notice of the pendency

of an action should be regarded as a rule of property and

a.})plies to the federal conrts. The case of Jones v. Smith,

40 Fed. licp. 314, is cited in support of this proposition.

In the opinion in the case the court said

:

"In the memorandum filed on tlie former motion
it was substantially lield that the state statute applied
as a rule of projierty, and that lis pendens in a federal
court was not available as notice to innocent pur-
chasers, unless notice thereof is filed, as the statute
requires. By filing such notice, therefore, the com-
plainant can effectually prevent the transfer of the
property. Should it tuni out, howei-cr, that the state

statute docfi not apply, then, under the decisions of the
supreme court which were considered on the prior mo-
tion, the old. harsh doctrine of lis pendens icill oper-

ate to effect the same result/' (Italics mine.)

It thus appears that the court did not express a posi-

tive opinion, but doubted the correctness of the former

holding.

In the case of McOlaskey v. Rarr, 48 Fed. Rep. 130.

decided by Circuit Judge Jackson and District Judge

Sage, it was held that the state statute on the subject of

lis pendens does not apply to suits in equity in the federal

court. The court said:

"The section referred to is part of the Code of Civil

Procedure in the State of Oliio, and does not apply in

this conrt in a suit in equity, nor is it a rule of prop-

erty in such sense as to make it binding here."

See also:

Rutherglen v. Wolf, Fed. Case, No. 12175.

It is further contended in behalf of appellant that the

doctrine of lis pendens does not apply to personal prop-

erty. In the case of Town of Enfield v. Jordon, 119 U. S.

680, Mr. Justice Rradley, who delivered the opinion, said

:
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''Rights loiciil iHojiciiv ami personal chattels with-

in the jurisdiction of the «-oni't, and snl)jcct to its

power, niaj be alVected by lis pendens, but not those

acciuir. d bj- the transfer of negotiable securities or by
the sjile of articles in market overt in the nsnal course

of trade.''

See also:

Am. and En«^. Enc. of Law, Vol. 21, p. G2G, et seq.

As gTowinj;- cro]>s, or cro])s which have matured but

which have not been severed from the soil, are not the sub-

ject of sale in mark< t overt in the usual course of trade, or

are not articles of co^.nmerce, the doctrine of lis pendens

clearly applies thereto. Tt is only such personal property

as horses, cattle, fjrain, etc., which are moveable and sub-

ject to manual delivery, that are exempt from the doctrine.

There is no more reason why the doctrine of lis pendens

should not apply to crops Avhich have not been harvested

than there is why it should not apply to the land itself.

Application for Appointment of Receiver Prevented Sale*

of Hay and Oats*

It is held that actual seizure of property is not neces-

sary to the juristliction (^f the court in a case where the

possession of the property is nect^sai'y to the relief sou<;ht.

The filin<i' of the bill, il is .said, operates as an ('(piitable

levy uiKUi the property. In view of these considerations,

where a suit is instituted in a federal court, one of the

objects of which is the appointment of a receiver, the juris-

diction attaches at the time of the servnce of the subpoena,

so as to prevent a state court from entertaininjr a later

application for the appoint ineul of a receiver over (he .same

property.

Louisville Trust Co. v. Knott, 130 Fed. Kep. 820.

Adams v. .Mi rcanlile Trust (%».,(!(» I'ed. Ileji. (117.
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in the last case cited tlie court said :

"Tlie pos,scf?«ion and control of tlie railroad were

absolutely necessary to tlie exercise of the jurisdiction

of the court. The filing of the bill, and the service

of process thereunder was an equital)le levy upon the

property."

In the case of Memphis Sav. Bank v. Douglas, 115

Fed. Rep. 96, 111, tlie court said

:

"The federal circuit court had acquired full juris-

diction of the bill, which was filed by the plaintiff to

enforce and administer the trust, before any of the

writs of attachiiii ut were levied, and although the re^

ceiver, who was subsequently appointed, may not have
acquired actual possession of some of the lands be-

fore the levies were made, yet within the doctrine last

stated the land was not subject to seizure under the

writs of attachment, it being, potentially at least,

in custodia Icgis.''^

In the case of Belmont Nail Co. v. Columbia Iron and

Steel Co., 46 Fed. Tiep. 8, it Avas held that an assigTiment

for the benefit of creditors made by a coi'poration after

service of process on it in a suit by a. creditor for the

appointment of a receiver, does not deprive the court of

jurisdiction to appoint such receiver. In the opinion the

court said

:

"The right of the complainant, upon the insolvency

of the defendant company, to filp its bill for the bene-

fit of itself and such other creditors as might join,

for the purpose of obtaining the aid of the court sit-

ting in equity, tO' apply the assets of the corporation

to the payment of its debts, being unquestioned, it

necessarily follows that, upon the service of the sub-

poena upon the defendant company, the jurisdiction

of this court was complete, both as to the parties and
the subject matter. This as ih(^ record shows, was
on the 26th day of March, 1801. Hence the rela-

tion of the parties and the status of the property in

question must be considered as of that date. No sub-

sequent action of one of thp parties could affect the

rights of the other party. Any disposition by the

defendant company of its assets (except the sale of
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persoiiMl ])i()i)<'i*(y or transfer of iicjj^otinhlo s('ciiritip«

to l)OTin fide ])iircliasors ) woiil*! lie iiivnlid, as ai^ainst

tho rii^hts of tlie other party."

See also

:

Gaynor v. Blewett, 33 Am. St. "Rep. 47.

Jackson v. Losfo, 4 Sandf. Chan. 381.

By virtno of tlio alh^irations in the bill of the insuffi-

ciency of the secnrity and the insolvency of the parties

liable for the payment of the indebt*>(lness, and the appli-

cation for the appointnumt of a receiver, a si)ecific lien

was acqnired n])on tlie renis, issues and profits of the real

estate.

Astor V. Turner, 11 Pasf. Than. 430.

The lien thus creates! is analaj^ous to the lien created

by the filino: of a creditor's bill and the service of process.

King V. Goodwin, 1.30 Til. 102; 17 Am. St. Eep. 277.

Extended note to 00 Am. Dec. 29.5, where many
cases are cited in sui)port of the proposition

stated in the follnwino.- lancrunp:^:

"In «i:eneral, wher. no specific lieu has been ac(iuired

upon the property before snit, the filinj; of a creditor's?

bill in equity to reach persoiuil assets of the debtor

will ojx'rate as a s]ie('ific lien in tlu^ nature of an at-

tachni'nt or equitalile levy upon the properties sonuht

t-o be charijed, and will confer prioritv of rijjht to pav-

ment <mt of the proe(M'ds as against other cnnlitors or

purchasers pendente lite."

In the case of Farmers' Loan & Trust Go. v. Detroit

Co., 71 Fed. TJep. 20, it was held that aft"r the institution

of a suit to foreclose a mort.2:a<2:e coverinu- all the property

and net eaminirs of a railroad coni]>iiny, no lien on such

eamin<rs can be a((|uire<l by a ueneral ei-editor. In the

opinion llie eoiirl said :

"But, if the fund here in controvei-sy was liable to

the seizure* at the instance of creditors, no step was
taken by petitioner before this suit was commenced t^)

arrest it in the hands ef the mort'jaiioi' or its aiiCMit.**
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In the opiuion the court also said

:

"By the institutiou of the fori'closure suit in this

court on the 4th of September, 1893, this court ac-

quired jurisdiction of the property, and toolv posses-

sion thereof for the purpose of aduiinisterino- the same,
and enforcing' the remedies of the complainant and
other lien creditors, and thereby exempted the prop-
erty from the process of any other trilniual. Havinj^
then no lien upon this fund, petitioner could acquire
none upon it, or on any part of the mortgaged prop-
erty, after the insfifiition of this -s/nY."

In the case of Preedman's Savincis & Trust Co. v.

Sliepherd, 127 U. S. 494, the court said

:

"It is, of course, competent for the parties to pro-

vide in the morfoiage for the payment of the rents and
profits to the mortgagee, even while the mortgagor re-

mains in possessirm. Rut when the mortgage con-

tains no such provision, and even where the income
is expressly pledged as security for the mortgage debt,

with the right in the mortgagee to take possession

upon failure of the mortgagor to perform the condi-

tions of the mortgage, the general rule is that the

mortg'agee is not entitled to the rents and profits of

the mortgaged premises until he actually takes posses-

sion, or until possef^sion is taken in his behalf by a

receiver, or until in proper form he demands and is

refused possession/^ (Italics mine.)

In the ca^«e of Dow v. Memphis & Little Rock R. Co.,

124 U. S. 652, it is held that the institution of " a suit to

foreclose and for the appointment of a receiver is such a

d(Muand of possession as will entitle the mortgagee to the

rents, income and profits from the time of the institution

of the suit, although the receiver is not appointed until

some time subsequently. In the opinion the court said

:

"It follows that from tlie time of the bringing of the

suit the company itself is to be treated in all respects

as a receiver of the property, holding for the benefit

of whomsoever in the end it should b found to concern

and liable to account accordingly."
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See also

:

HaiToii V. Wliitcsidc, r^ All. 825.

It appears from tlio agrood statement of facts that the

suit was iiis(i(iit(><l and (lie application made for the ap-

pointment of a receiver ahont the middle of April. This

was befori' the irrain was planted. As the rijjht of the

mort<i;a£]:(v must he determined hv the conditions existing

wdien the ap])lication for the appointment of the receiver

was made I he question really presented is whether or not

a crop sown and i>i'own after such application is made

can be taken.

The Appellant Was an Intermeddler with Property in

Litigation, and Is Bound by the Result of Such Liti-

gation.

In the case of Tilton v. Oofield, 03 U. S. 163, the su-

preme court say:

"The law is that he who intermeddles with prop-

erty in litijiation does it at his peril, and is as con-

clusively bound by the results of the litijjation, what-

ever they may be, as if he had been a party to it from
the outs^'t."

In the case of ^lellen v. Iron Works 131 U. S. 352,

the court say

:

"Purchasers of property involved in a pending- suit

may be admitted as ])arties, in tlie discretion of the

court; but they can not demand, as of ab.'^olute right,

to be made parti.«, nor can th'^^y eoinplnin if they are

compelled to abide by whatever decree the court may
render within tlie limits of its power, rn resj>ect to the

interest theii' v( ndor had in the property purchased

by them itoiflciitc lite. As said in Bisliop of Win-
ciiester v. Paine (11 Ves. 11)4, 11)7), 'tlie litigating

j)arti('s are exempted from tlie necessitv of taking any
notiee of a title so acqnired. As to them it is as if

no sncli lilb' cxisfcfl.' "
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Right to Have Receiver of Rents, Issues and Profits, Ap-
pointed Not Controlled by State Law,

The right to have the rents, issues and profits of real

estate embraced in a mortgage preserved for the payment

of any deficiency judgment is one existing by virtue of

the general principles of equity jurisprudence. The juris-

diction and power of this court as a court of equity to

preserve rents, issues and profits pending the determina-

tion of the question of whether or not the property mort-

gaged is sufficient security and the debtor insolvent, can

not in any manner or to any extent be controlled by any

state statute. In the case of Ex parte Tyler, 149 U. S.

164, the court said, in speaking of a state statute which

prohibited the issuing of an injunction to prevent the col-

lection of illegal taxes:

"Manifestly the object of this legislation was to

confine the remedy of the taxpayer for illegal assess-

ment and taxation, to the payment of taxes under
protest and bringing suit against the county treas-

urer for recovery back. But all this is nothing to the

purpose. The legislature of a state can not de-

termine the jurisdiction of the courts of United States,

and the action of such courts in according a remedy
denied to- the courts of a state does not involve a

question of power."

Right of Mortgagee to Rents and Profits Conferred by
Mortgage.

It is provided in the mortgage that upon the failure

of the mortgagor to comply with the- conditions thereof

"all rents and profits of said property shall then accrue

to the benefit of the mortgagee." This provision is valid.

O'Hara v. Mobile & O. Jl. Co., 75 Fed. Rep. 130, 133.
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In llic brief for apixOhnit, ill paj^e 24, it is said :

"If (lie court bolow be correct in its rulinc: ap^aiust

;i])])«Il;mt to the effwt that the iiiortirairc wan a lieu

ujtoii (he crops," etc.

The record dm-s not disclose that the coui't so liehl.

It is not chiimed by appellees that the mortgage created a

lien upon the crops. The contentions of apptdlees are fully

stated, and it A\ill he presumed that the court, in denying

the petition, did so in the light of the admitted facts and

the law applicable thereto, to which attention has been

directed.

The circuit court did not commit error in denying the

petition.

Respectfully submitted,

^I. S. GUNN,
Attorney for Appellees.
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UNITED STATES
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FOR THE NINTH DISTRICT

HERBERT STRAIN, Appellant,

vs

IT. B. PALMER, Receiver,

BENJAMIN GRAHAM, Trustee,

THE AMERICAN FREEHOLD LAND MORTUAOE
COMPANY OF LONDON, ENGLAND, LIMITED, H.

H. NELSON SHEEP (H)MPANY, H. H. NELSON AND
.lAMES T. STANFORD, Appellees.

APPELLANT'S REPLY BRIEF.

Appellees suo;<>est on ])a<;e two of their brief that the

onhn- of February 2(), VMM], (Record (>(>), deming- the peti-

liou pro iiiteresse siio is "clea-rly a final (trder from which

an appeal iiiij^ht liave been taken. This ord(n' finally dis-

])osed of the claim as ])i-esented by the petition, and the

subsequent order dated May 31st is of no consequence."

The so-called "subse<|uent ordei*" is the final decisi(m or

decree of May 28, 190(i, as amended by the final decision
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(ir (liMTcc uf Mav ;{1, I'.MMI, ciilfrcd mine |n<» liiiic as of

llic foniH'i- (late. (Kci'. 74-70). This final ilccisioii and

(Icci'ci*, anion;; oIImm- lliin^s, denied and rcfnscd llic jict.i-

tion, and finally <lisniiss«'d the |ii-o<MMMlin^s by way of the

petition. ( Kec. 7(>).

Tlu' su^-^cstion made hy the ApjxdhM's is thai, since the

order of Febi-nary 2«>, \\){){\, merely denyinj^ the petition,

is not a])i)eale<l fi'(>ni, it finally <lisp()sed of the claim as

]»iesented l»y the |>elition, and "the snhse<nient order,"

dated May 81, is not of moment.

We answer the sn<;-^'estion of A])])ellees by calling- at-

tention to the fact that nnder Section »» of the Act Hstab-

lishiu^- the (Mrcnit Conrts (f Api)eals, this Court may ex-

erci.se ai>]Mdlate jnrisdiction from final de<-isi(Mis (tnly of

district an«l ciirnit courts, except in interlocutory orders

oi <lecrees with resp«M-t to injunctions or rec»'i\"ei-s. The

oi-der of Febrnary 2r» was a mere denial of the ]>etilion,

and in no wise was a final decision (»r decree. That or-

der left the )»roce<'din^ still |»eiidin^ in tlie Circuit Court,

and not until the order of May :U, entered nunc pio tunc

as of Mav 2S, was there a final decision. The order (»f

l'ebruar\' 2(> was not api>ealalile; the final decision and

decre<' (»f May 2S is ai>p<'alable.

()nr position is manif<'stly sustained by the reas(tn of

the tiling, and by an uid>roUeii line of cases, a few of

w hich we Nciiture t(> cite:

Kobinson v. Hell, o C. C. .\. .'21
;

I'ottei- v. Real, 2 C. C. A. (iO;



//. B. Palmer el. at 3

Tnist (V). y. Madden, 17 (\ O. A. 238;

Bissell ( 'arpet-Sweeper Co. v. Goshen Sweeper

(\)., 19 (\ (\ A. 25;

Tnist ( V>. y. Sidliyan, 23 O. C. A. 458;

Jones V. Sands, 25 (\ (\ A. 233;

Eies y. Henderson, 24 (\ (\ A. 194;

Latta V. Kilbonrn, 150 U. S. 524.

Tlie appeal from the order of May 28 raises, and pre-

sents to this conrt, all the errors assijiiied by Appellant,

and these inclnde the denial of the petition.

A .<\ (JOKMLEY,

W. T. PKIOTT,

Solicitors and Connsel f<a' Appellant.
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In the United States Circuit Court of Appeals, Ninth

Circuit.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOMAS
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Order Extending Time to Docket Cause.

Good cause tlierefore appearing, it is hereby or-

dered, that the time wherein defendant and appel-

lant in the above-entitled action may file the record

thereof and docket the case with the clerk of this

Court at San Francisco, California, may be enlarged
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and extended, so as to extend to and include tlie 23d

day of Septeml)er, 1906, and it is so ordered.

Dated tins 22d day of Au-ust, 1906.

\V. W. MORROW,
Circuit Judge.

[Endorsed]: No. 1372. United States Circuit

Court of Appeals for the Ninth Circuit. James

Niehol et al., Complainants, vs. Rickey Land & Cattle

Company (a Corporation), Defendant. Order En-

larging Time to Docket Record. Filed Aug. 23, 1906.

F. D. Monckton, Clerk. Refiled Sept. 5, 1906. F.

D. Monckton, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, ]\IARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, eTOHN CO:\rPSTON, J. C.

MILLS, A. W. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,
vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.



vs. James NicJiol et al. 3

Bill of Complaint.

To the Judges of the Circuit Court of the United

States for the District of Nevada

:

James Nichol, F. Feigenspan, Angus McLeod,

Mary T. Shaw, Dewitt Crowninshield, M. J. Green,

C. F. Meissner, Hamilton Wise, J. F. Holland, C.

F. Holland, Thos. Hall, E. S. Cross, D. J. Butler, J.

S. Sweetman, John Compston, J. C. Mills, A. W.
Green and Spragg-Woodcock Ditch Company, a

corporation organized and existing under and by

virtue of the laws of the State of Nevada, bring this,

their bill against the Eickey Land and Cattle Com-

pany, a corporation organized and existing under the

laws of the State of Nevada., and having its place of

business at Carson City, county of Ormsby, State of

Nevada, and within the District of Nevada, and a

citizen of the State of Nevada, and thereupon your

orators complain and say

:

1. That your orators are citizens of the State of

Nevada and residents of Lyon County, Nevada, with-

in the District of Nevada, and that the Spragg-Wood-

cock Ditch Company is a corporation organized and

existing under the laws of the State of Nevada, and

has its principal place of business in Lyon County,

Nevada, and within said district of Nevada.

2. That the defendant, the Eickey Land and Cat-

tle Company, is a corporation organized and exist-

ing under the laws of the State of Nevada, and has
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its principal place of business at Carson City, in

the County of Ormshy and State of Nevada and with-

in said District of Nevada, and is a citizen of the

State of Nevada.

3. That on the tentli day of June, 1902, Miller &

Lux, a corporation organized and existing under the

laws of the State of California, and having its prin-

cipal place of business at San Francisco, California,

and a citizen of the State 'jf California, exhibited

to and filed in this court its bill of complaint against

one Thomas B. Ricke.y and against your orator and

against many other persons; which suit is number

731 on the equity docket of this court.

4. That thereafter on the said tenth day of June,

1902, this court duly issued its writ of subpoena in

said suit upon said bill of complaint directed to the

said Thomas B. Eickey, your orators and the other

persons made defendants b}^ said bill ; and thereafter

in the said tenth day of June, 1902, said writ of sub-

poena was duly served by the marshal of this district

upon the said Thomas B. Ricke}^ and was thereafter

served upon your orators and u])on the other defend-

ants in said suit.

5. That thereafter the said Thomas B. Rickey

entered his appearance in said suit and thereafter

filed in this court his plea to tlie jurisdiction of said

court, whicli ])lca was overruled by this C^nirt and

tlic said Tlioiuas 15. I^ickey v^as by this Court ruled

t(» answer to said bill ol' c(MUj)laint and he lias an-

swered the same.
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6. That your orators and the other defendants in

said suit have entered appearances in said suit; and

said suit is now pending and undetermined in this

court as to all of the defendants thereto.

7. That in and by the said bill of complaint the

said Miller & Lux (complainant therein) alleged,

among other things, that it then was, and for a long

time prior thereto had been, the owner, seised in fee

and in the actual possession of certain lands situated

in the County of Lyon, State of Nevada, in said dis-

trict of Nevada, in said bill particularly enumerated

and described ; and further alleged that there is a cer-

tain natural stream and watej'course known as Walk-

er Elver which flows, and from time immemorial has

flowed, to, over and upon the said lands, and that

said lands include the banks ^ bed and stream of said

river ; and further alleged that at divers times there-

in set forth, the said Miller and Lux, its grantors

and predecessors in interest at first appropriated and

diverted from said river portions of the waters of

said river amounting in all to a flow of nine hun-

dred and forty-three and twenty-nine hundredths

(943.29) cubic feet of water per second and that it

and they had carried the same from said river to and

upon certain lands and used the same for the irriga-

tion thereof, and that the said Miller & Lux was then

the owner by such appropriation of certain interests

in said appropriated water therein particularly set

forth and enumerated; and farther alleged that with-
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in three 3Tars next before the filing of said bill the

defendants thereto, including the said Thomas B.

Rickey, and your orators, had, and that each of them

had diverted the waters of said Walker River at

divers places on said river above the said lands of

said Miller & Lux and above the points at which the

said Miller & Lux so diverts said water, and that a

large portion of said water so diverted by the defend-

ant in said suit, is never returned to said river and

that said defendants to said suit are continuing the

diversions aforesaid and have thereby deprived and

are depriving the said Millei* & Lux of a large por-

tion of said water to which the said Miller & Lux

is so entitled; and further alleged that each of said

diversions so made by the defendants to said suit is

without riglit, but that they have so diverted said

water and are so diverting the same under a claim of

right so to do, and adversely to the said Miller &

Lux ; and further alleged that by the diversions afore-

said the said jMiller & Lux has been deprived and is

being deprived of sufficient water to irrigate its lands

aforesaid, and is thereby rendered unable, and so

long as said diversions are continued, will be unable

to irrigate its said lands which it had theretofore

been accustomed to irrigate, and is thereby rendered

unable and will be unable to properly or successfully

cultivate the said lands or to raise crops thereon,

and further alleged that if the defendants to said

suit, or either of them, has any right to divert any
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water from the said river, said rights and each of

them are subsequent and subordinate to the afore-

said appropriations so made by the said Miller & Lux,

its grantors and predecessors in interest ; and further

alleged that the matter in dispute in said suit, to

wit, the said rights of the said Miller and Lux, so in-

fringed by the said acts of the defendants to said suit

exceeds, exclusive of interest and costs, the value of

two thousand dollars ($2,000).

8. That in and by the said bill of complaint, the

said Miller & Lux, among other things, pray that the

defendants to said suit, including the said Thomas

B. Rickey, and your orators be forever enjoined

and restrained from diverting any water from the

said Walker Elver above the points where the said

Miller & Lux so divert the same in said manner or to

said extent as to deprive youi orators of any of the

water aforesaid and also for general relief.

9. That thereafter, to wit, on the sixth day of Au-

gust, 1902, and after the filing of the said bill of com-

plaint, and after the service upon the said Thomas

B. Rickey of the writ of subpoena in said suit, and

after the said Thomas B. Rickey had appeared there-

in the said Thomas B. Rickey caused the defendant,

the Rickey Land and Cattle Company to be organ-

ized and incorporated and it was on that day organ-

ized and incorporated under the laws of the State of

Nevada.

10. Upon and according to his information and
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belief your orators aver that the only person really

interested in said corporation defendant, or really

owning any of the stock thereof is the said Thomas

B. Rickey and that the other persons forming the said

corporation and holding stock thereof are only nomi-

nees of the said Thomas B. Rickey and hold their said

stock solely for him and for his benefit.

11. That as your orators are informed and believe,

the said Thomas B. Rickey, at the time of the com-

mencement of the suit aforesaid was the owner and

had, for a long time theretofore been the orator of

certain lands situated on the said Walker River and

on certain branches or tributaries thereof, and was

diverting certain water from the said Walker River

and from the said branches and tributaries thereof,

for the irrigation of liis said lands and claiming the

right so to do.

12. That after the said incorporation and organ-

ization of the said Rickey Land and Cattle Com-

pany, the defendant herein, the said Thomas B.

Rickey conveyed to said corporation all his lands

aforesaid and all the rights owned or claimed by him

to divert any water from said Walker River and the

said defendant corporation has ever since claimed to

be the owTier of said lands and water rights.

13. That thereafter, to wit, on the 15th day of Oc-

tober, 1904, the said defendant, the Rickey Land and

Cattle Company, commenced an action in the Supe-

rior Court of the County of Mono, State of Cali-
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fornia, against your orators and against a large num-

ber of persons, which action is numbered 1055 on the

register of said Superior Court.

14. That said action was commenced by said de-

fendant as plaintiff therein, by the filing of a com-

plaint in and by which the said defendant (plaintiff

therein) alleged, among other things, that it is and

had been since the 6th day of August, 1902, the owner,

in the possession and entitled to the possession of cer-

tain of the lands so conveyed to it by the said Thomas

B. Rickey, and further alleged that the said lands

constituted one entire contiguous body of land over,

through and upon which flows and from time immem-

orial has flowed a certain branch or tributary of said

Walker River called the West Fork of the Walker

River, and that said lands and all thereof are and

from time immemorial have been riparian to said

west fork of said river and situated along and border-

ing thereupon ; and further alleged that the said de-

fendant (plaintiff therein) is the owner in the posses-

sion of and entitled to the possession, use and enjoy-

ment of, and has the right to divert and appropriate

all the waters of the said west fork of said Walker

River and its tributaries in the State of California

of the extent of a constant flow of fifteen hundred and

seventy-five (1575) cubic feet of water per second;

and further alleged that the said Walker River is and

from time immemorial has been a natural stream or

watercourse having its source in two branches known
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as the East Fork of the \Valker Ixivcr and the West

Fork of the Walker Kiver and that both of said

branches have their sources in the State of Califor-

nia, and from thence flow through the eastern part of

the said State of California into and through the

western part of the State of Nevada and that said two

branches of said Walker River unite in said State of

Nevada; and further alleged that the defendants in

said action and each of them, including your orators,

claims some right, title and interest adverse to the

defendant herein (plaintiff therein) in and to said

constant flow of fifteen hundred and seventy-five

(1575) cubic feet of water per second, or some part

or portion thereof in the West Fork of the Walker

River, that said right, title and interest so claimed

by said defendants and each of them including j^our

orators, in and to said water is without right, and that

all claims of them and each of them to the waters

of said West Fork of said Walker River are subor-

dinate and subject to the said alleged ownership of

the defendant herein (plaintiff therein) and its al-

leged right to divert and appropriate from said West
Fork of said Walker River a constant flow of fifteen

hundred and seventy-five (1575) cubic feet of water

per second.

15. That in and by said c()ni])laint tlie -defendant

herein (plaintiff therein) i)raye(l, among other

things, that the said Supei-ior Cowvi should adjudge

that the defendant herein (plaintiff therein) is the
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owner in the possession, use and enjoyment and en-

titled to the possession, use and enjoyment of and has

the right to appropriate and divert all the waters of

the said West Fork of the said Walker River in the

State of California to the extent of a constant flow

of fifteen hundred and seventy -five (1575) cubic feet

of water per second, and that said Court further

adjudge that neither of the defendants therein, in-

cluding your orators, has any right, title, interest,

claim or estate in or to any of the waters flowing or

which may hereafter flow in the said West Fork of

the said Walker River in the State of California,

when the quantity of water therein flowing is less

than fifteen hundred and seventy-five (1575) cubic

feet of water per second, and that it be further ad-

judged that the said defendants and each of them, in-

cluding your orators, are estopped to claim or assert

against the defendant herein (plaintiff therein), its

grantees, successors or assigns any right, title, claim,

interest or estate in or to any of the waters now flow-

ing or which may hereafter flow in said West Fork

of said Walker River in the State of California, when

the quantity of water therein flowing is less than fif-

teen hundred and seventy-five (1575) cubic feet of

water per second, and also for general relief.

16. That in the said 15th day of October, 1904, the

defendant herein as plaintiff, commenced another ac-

tion in said Superior Court of said county of Mono,

State of California, against your orators and against



12 Rickcij Land and Cattle Company

a large nuinljer of other persons which is numbered

1056 on the register of said court.

17. That said action was commenced by said de-

fendant as plaintiff therein, ])y filing a complaint in

and b}^ wdiieh the said defendant (plaintiff herein),

alleged among other things, that it is and has been

since the sixth day of August, 1902, the owner in pos-

session and entitled to the possession of the rest of

the lands aforesaid so conveyed to it by the said

Thomas B. Rickey ; and further alleged that the said

lands constitute one entire contiguous body of land

through and upon wdiich flows, and from time im-

memorial has flowed, certain branch or tributary of

said Walker River called the East Fork of the

Walker River and that said lands and all thereof are

and from time immemorial have been riparian to

said east fork and said river and situated along and

bordering thereupon; and further alleged that the

said defendant (plaintiff herein) is the ow^ner in the

possession of and entitled to the possession, use and

enjoyment of and has the right to divert and appro-

priate all the waters of the said East Fork of said

Walker River and its tributai-ies in the State of Cali-

fornia to the extent of a constant flow^ of fifteen liun-

dred and four (1504) cubic feet of water per second;

and further alleged that the said Walker River is,

and from tune immemorial has been, a natural stream

or watercourse having its source in two branches

known as the East Fork of the AWalker River and the
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West Fork of the Walker River, and that both of said

branches have their sources in the State of California

and from thence flowed through the western part of

the State of Nevada, and that said two branches

of said Walker River unite in said State of Nevada

;

and further alleged that the defendants in said action

and each of them, including your orators, claim some

right, title and interest adverse to the defendants

herein (plaintiff therein) in and to said constant flow

of fifteen hundred and four (1504) cubic feet of

water per second, or some part or portion thereof

in the East Fork of the Walker River, and that said

right, title and interest so claimed by said defend-

ants and each of them, including your orators, in and

to said water is without right and that all claims of

them and each of them to the waters of said East

Fork of the said Walker River are subordinate and

subject to the said alleged ownership of the defendant

herein (plaintiff therein) and its alleged right to di-

vert and appropriate from said East Fork of said

Walker River a constant flow of fifteen hundred and

four (1504) cubic feet of water per second.

18. That in and by said complaint the defendant

herein (plaintiff therein) pray, among other things,

that the said Superior Court should adjudge that the

defendant herein (plaintiff therein) is the owner in

the possession, use, enjoyment, and entitled to the

possession, use and enjoyment of and has the right

to appropriate and divert all the waters of the said
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east foi'k of llic said AValker River in tlio State of

California to the extent of a constant flow of fifteen

hundred and four (1504) eubie feet of water per sec-

ond; and that said court further adjudge that neither

of the defendants herein, including j^our orators, has

any right, title, interest, claim or estate in or to any

of the waters flowing or which may hereafter flow in

the said East Fork of the said Walker River in the

State of California when the quantity of water there-

in floAving is less than fifteen hundred and four ( 1504)

cubic feet of water per second, and that it be fur-

ther adjudged that the said defendants and each of

them, including your orators, are estopped to claim

or assert against defendant herein (plaintiff therein)

its grantees, successors or assigns an}^ right, title,

claim, interest or estate in oi- to any of the waters

now flowing or which may hereafter flow in said East

Fork of said "Walker River in the State of Califor-

nia, when the quantity of water therein flowing is

less than fifteen hundred and four (1504) cubic feet

of water per second ; and also for general relief.

19. That on the 5th day of January, 1905, your

orators filed in this court in tlie said suit so brought

by the said Miller & Lux against the said Thomas B.

Rickey and others, number 731, their cross-bills in and

by which cross-bills the said cross-com])lainants al-

leged, among other tilings, tliat they were and for a

long time i»i-ioi' lliereto liad been, llic owners of cer-

tain rights in tlic waters of the said Walker River
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and certain appropriations therein made by them,

their grantors and predecessors in interest, and fur-

ther alleged that within three years next before the

filing of said cross-bills said Thomas B. Rickey had

diverted the waters of said Walker River at divers

places on said river above the lands of said cross-

complainants and above the points at which said

cross-complainants so diverted the same ; that a large

portion of said water so diverted by the said Thomas

B. Rickey is never returned to said river and that

he is continuing the diversions aforesaid and has

thereby deprived and is depriving the said cross-com-

plainants of a large portion of said water to which

they are so entitled; that each of said diversions so

made by the said Thomas B. Rickey is without right,

but that he has so diverted said water and is so di-

verting the same under claim of right so to do, and

adversely to said cross-complainant ; and therein and

thereby the said cross-complainant prayed, among

other things, that the said Thomas B. Rickey be for-

ever enjoined and restrained from diverting any

water from said Walker River above the points

where the said cross-complainant diverts the same

in said manner or to such extent as to deiorive said

cross-complainant of any of the water aforesaid, and

also for general relief.

20. That thereafter on the 5tli day of January,

1905, this court duly issued its writ of subpoena in

said cross-suits upon said cross-bill directed to said
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Thomas B. Kir-key and theveaftor on tlie said 5th

day of January, 1905, the said writ of subpoena was

duly sensed by the marshal of this district upon said

Thomas B. Rickey.

21. That upon the filing of said second complaint

in said Superior Court there was issued out of said

court in each of said actions a writ of summons there-

upon which is the appropriate process under the laws

of the State of California for obtaining jurisdiction

OAcr the persons of the defendants in an action ; and

thereafter, to wit, on the 7th day of January, 1905,

and after the service of the said writ of subpoena

upon the said Thomas B. Rickey, the said writ of

summons was served upon your orators.

22. That under the laws of the State of California

an action is commenced in the courts of that State

merely by the filing of a complaint and that from

and after the filing of said complaint said action is

deemed to be pending in the court in which said com-

plaint is filed.

23. That the issues tendered by said complainants

in said two actions so brought by the defendant here-

in as plaintiff, against your orators and said other

persons, are so far as concerns your orators, the same

issues which were tendered by the said cross-bill of

complaint of your orator so filed in this court, so far

AS the same related to tlic flofcMidant, Tliomns B.

Rickcv, in said suits.
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24. That at the time of the tiling by the said de-

fendant herein of its complaint aforesaid the said

defendant did not have or claim to have and does not

now have or claim to have, any right whatever in or

to any of the waters of said Walker River or of any

branch or tributary thereof, except such rights, if

any, as it acquired by said conveyance to it from the

said Thomas B. Rickey.

25. That the defendant herein in and by the ac-

tions aforesaid, intended and the necessary effect of

said actions is to bring on for trial and determination

in said Superior Court the same issues presented by

the said cross-bills of complaint of your orators in

the said suit so brought in this court, so far as re-

lates to the issues between your orator and the said

Thomas B. Rickey, and to obtain from said Superior

Court a judgment determining said issues in advance

of the determination of the same by this court and

thereby to defeat the jurisdiction of this court in the

said suit so now pending before it and to hinder and

embarrass this court in the trial of said issues and

in the enforcement of any decree which this Court

may render in the said suit so pending before it; a

further prosecution of said actions or either of them

as against your orators would therefore be in deroga-

tion of the jurisdiction of this court and of the rights

of your orators in the cross-suit so brought by him in

this court and now pending therein.

26. That the matter in dispute herein, to wit, the

right of your orators to maintain their cross-suit
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aforesaid witliout liindraiK'c from or intcrferenre

l)y any ((tlici- court exceeds, exclusive of interest and

costs, the sum of two thousand dollars ($2,000).

And your orators allege that all of the said acts,

doings and claims of the said defendant herein are

contrary to equity and good conscience and tend to

the manifest wrong, injury and oppression of your

orators herein. In consideration whereof and for

as much as your orators are remediless in the prem-

ises at and by the strict rules of the conunon law and

can have relief only in a court of equity where mat-

ters of this kind are properly cognizable and reliev-

able, to the end therefore that your orators may have

that relief which he can attain only in a court of

equity, and that the said defendant may answer the

premises, l)ut not ui:)on oath or affirmation, the ben-

efit whereof is expressly waived by your orators, and

that the said defendant, its agents, servants and at-

torneys and all persons acting in aid of them or either

of them, be enjoined and restrained from further

prosecuting as against your orators either of the ac-

tions so brought b}" it in the said Superior Court of

the County of Mono, State of California, and from

taking any further step whatsoever in either of said

actions as against your orators, and that your orators

may have such furthoi* or other relief as the nature

of the case may vc(|uirc and to your Honors may

seem meet, may it i)lease your Honors to grant unto

your orators a writ of sulipoona to be directed to said

defendant the Rickey Land and Cattle Compan\', a
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corporation, commanding it at a certain time and un-

der a certain penalty therein to be limited, personally

to appear before this Honorable Court and then and

there full, true, direct and perfect answer make to all

and singular the premises and fully to stand to per-

form and by such further order, direction and decree

therein as to this Honorable Court shall seem meet.

And may it further please your Honors during the

pendency of this suit to issue your writ of injunction

enjoining and restraining the said defendant, its

agents, servants and attorneys and all persons acting

in aid of them or either of them, during the pendency

of this suit and until the further order of the Court

from prosecuting as against your orators, either of

the actions so brought by it in the said Superior

Court of the County of Mono, State of California,

and from taking any further step whatsover in either

of said actions as against jowt orators.

And may it further please your Honors to make

and issue an order requiring the said defendant the

Rickey Land and Cattle Companj^, to show cause

before this Honorable Court at a time and place

therein fixed, why said writ of injunction pendente

lite as above prayed for, should not be issued and at

the same time and as a part of said order to issue

your temporary restraining order enjoining and re-

straining the said defendant, its agents, servants and

attorneys and all persons acting in aid of them or

either of them until the hearing of said order to



120 RlcL'Cij Ijdiid (iiid Cattle Compauij

si low caiiso and until the further order of this Court,

I'roiii (loin;;- nil or any of the acts aforesaid.

JA]\IES NICHOL.

ANGUS McLEOD.
DEWITT CROWNINSHIELD.

C. F. MEISSNER.

J. F. HOLLAND.
THOS. HALL.

D. J. BUTLER.

JOHN COMPSTON.

A. W. GREEN.
F. FEIGENSPAN.
MARY T. SHAW.
M. J. GREEN.

HAMILTON WISE.

C. F. HOLLAND.
E. S. CROSS.

J. S. SWEETMAN.
J. C. MILLS.

SPRAGG-WOODCOCK DITCH CO.

Complainants.

By J. W. SIMPSON,
Agent.

By C. E. MACK,
Solicitor.

MACK & FARRINGTON, and

GEO. S. GREEN,
Solicitors for Complainants.
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State of Nevada,

County of Washoe,

District of Nevada,—ss.

J. W. Simpson, being first duly sworn, deposes and

says, that he is the duly authorized agent of the com-

plainants above named and that all of the complain-

ants live away from where the court above named is

held, and scattered through Lyon, Esmeralda and

other counties of Nevada ; that their signatures and

affidavits to the foregoing bill of complaint cannot be

had in time to file the complaint before the court

takes recess; that he has read the foregoing bill of

complaint and knows the contents thereof; that the

same is true of his own knowledge, except as to the

matters therein stated on information and belief and

that as to those matters he believes it to be true.

J. W. SIMPSON.

Subscribed and sworn to before me this 27th day of

January, 1905.

[Seal] C. E. MACK,
Notary Public.

[Endorsed] : No. 796, In Equity. In the Circuit

Court of the United States, Ninth Circuit, District

of Nevada. James Nichol, et al.. Complainants, vs.

The Rickey Land and Cattle Company, a Corpora-

tion, Defendant. Bill of Complaint. Filed Janu-

ary 28, 1905. T. J. Edwards, Clerk. Mack & Far-
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rington and Geo. S. Green, Solicitors for Complain-

ants.

Subpoena Ad Respondendum.

No. 796.

UNITED STATES OF AMERICA.

Jn the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

IN EQUITY.

The President of the United States of America,

Greeting, to the Rickey Land and Cattle Com-

pany, a Corporation

:

You are hereby commanded that you be and appear

in said Circuit Court of the United States aforesaid,

at the courtroom in Carson City, Nevada, on the 6th

day of March, A. D. 1905, to answer to a bill of com-

plaint exliibited against you in said court by James

Nichol, F. Feigenspan, Angus McLeod, Mary T.

Shaw, Dewitt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

Spragg-Woodcock Ditch Co., a corporation, who are

citizens of the State of Nevada, and to do and receive

what the said court shall have considered in that be-

half. And this yon are not to omit under tlic ])cn-

alty of $250.00.
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Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 28th day of January, in the year

of our Lord one thousand nine liundred and five, and

of our Independence the 129th.

[Seal] T. J. EDWARDS,
Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U. S.

You are hereby commanded to enter your appear-

ance in the above suit, on or before the first Monday

of March next, at the clerk 's office of said court, pur-

suant to said bill ; otherwise the said bill will be taken

against you pro confesso.

T. J. EDWARDS,
Clerk.

Return.

United States of America,

District of Nevada,—ss.

I hereby certify and return that I served the an-

nexed subpoena ad respondendum on the therein

named The Rickey Land and Cattle Company, a cor-

poration, by handing to and leaving a true and cor-

rect copy thereof with Thomas B. Rickey, President,

Rickey Land and Cattle Company, personally, at



24 Rickcii Land and Cattle Company

Carson City, Nevada, in said district on the 28th day

of January, 1905.

ROBERT GRIMMON,
U. S. Marshal.

By L. Stern,

Deputy.
1 service—$4.00.

[Endorsed] : No. 796. In Equity. In the Circuit

Court of the United States, Ninth Circuit, District of

Nevada. James Nichol et al.. Complainants, vs. The

Rickej^ Land and Cattle Company, Defendant. Sub-

poena ad Respondendum. Filed February 2, 1905.

T. J. Edwards, Clerk. Mack & Farrington, and Geo.

S. Green, Solicitors for Complainants.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. .

JAMES NICHOL, ¥. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, HEWITT
CROWINSHIELD, M. J. GREEN, C. F.

MEISNER, HAMILTON WISE, J. F. HOL-
LAND, C. F. HOLLAND, THOS. HALL,
E. S. CROSS, D. J. BUTLER, J. S. SWEET-
MAN, JOHN COMPSTON, J. C. MILLS, A.

W. GREEN, and SPRAGG-WOODCOCK
DITCH COMPANY (a Corporation),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COM-
PANY (a Corporation),

Defendant.

Order to Show Cause why Injunction Pendente Lite

Should not Issue.

Good cause appearing by tlie verified bill of com-

plaint of James Nichol, F. Feigenspan, Angus Mc-

Leod, Mary T. Shaw, Dewitt Crowninshield, M. J.

Green, C. F, Meisner, Hamilton Wise, J. F. Holland,

C. F. Holland, Thos. Hall, E. S, Cross, D. J. Butler,

J. S. Sweetman, John Compston, J. C. Mills, A. W.

Green and Spragg-Woodcock Ditch Company, a cor-

poration, complainants, on file herein, it is ordered
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that the said defendant, tlie Rickey Land and Cattle

Company, a corporation, show cause before this court

on tlio i:>tli day of March, 1905, at the ]ioui- of ton

o'clock A. AL, at the courtroom at Carson City, Ne-

vada, why an injunction should not issue pending

this suit, according to the prayer of said bill.

And it further appearing to the Court that there is

danger of irreparable injury from delaj", it is there-

fore further ordered that until the hearing and deter-

mination of said motion for injunction and until the

further order of this Court the said defendant, the

Rickey Land and Cattle Company, a corporation, its

agents, servants and attorneys and all xoersons acting

in aid of them, or either of them, be and they are

hereby enjoined and restrained from further prose-

cuting as against said complainants, that certain ac-

tion brought on the 15th day of October, 1904, by

the Rickey Land and Cattle Company as plaintiff

against Miller & Lux, a corporation, said complain-

ants, and others as defendants in the Superior Court

of the County of Mono, State of California.

And it is furtlici- ordci-cd lliat a copy of this order

1)0 served u})()n tlie said corporation defendant and

on one of its attorneys (namely on either Mr. James

F. Peck, or Mr. Charles C. Boynton, or Mr. William

O. Parker) on or before ihe (I day of lAO)., ino,').

And tliat a bond in llie sum of $1,000 be tiled lieivin

by coni|tl;iiii;iiit hel'oi'e said ordei" issue.

THOMAS \\ IIAWLEY,
J udge.
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Return.

United States of America,

District of Nevada,—ss.

I hereby certify and return that I served the an-

nexed order to show cause on the therein named

Rickey Land and Cattle Company, by handing to and

leaving a true and correct copy thereof with Thos.

B. Rickey, its president, personally, at Carson City,

Nevada, in said district, on the 28th day of Jan., 1905.

I further return that I mailed a copy of the said

order to show cause to Peck & Boyton, said T. B.

Rickey's attorneys, room 304, Mills Building, San

Francisco, Cal., on the 30th day of January, 1905.

ROBERT GRIMMON,
U. S. Marshal.

By L. Stern,

Deputy.
1 service—$4.00.

Carson City, Nevada, January 31, 1905.

[Endorsed] : No. 796. In Equity. In the Circuit

Court of the United States, Ninth Circuit, District

of Nevada. James Nichol, et al., Complainants, vs.

The Rickey Land and Cattle Company, a Corpora-

tion, Defendant. Order to Show Cause Why In-

junction Pendente Lite Should Not Issue. Filed

February 2, 1905. T. J. Edwards, Clerk. Mack &

Farrington, and Geo. S. Green, Solicitors for Com-

plainants.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. ^N. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Affidavit of Thomas B. Rickey.

State of Nevada,

County of Ormsby,—ss.

Thomas B. Ricke}^, being duly sworn, deposes and

says: That he is one oi' the defendants in the l)i]l of

complaint in the action connnenced herein, No. 731,

wherein Miller & Lux, a corporation, is complainant,

and TJionias ]>. Rickey, and others, are defendants;
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and that lie is, and since its organization lias been, the

president of the Ricke}'" Land and Cattle Company,

a corporation, defendant herein; that he is not now,

nor has he at any time since the organization of said

corporation, been the manager of said corporation;

that the manager of said corporation is, and at all

times since the organization has been, one Charles

Rickey, and that the active management of the said

corporation and its affairs, has been conducted by the

said Charles Rickey.

That in each of the actions mentioned herein as

having been commenced by the said Rickey Land and

Cattle Company in the county of Mono, State of

California, a summons addressed to the defendants

in said actions respectively was issued out of said

court in due form, as required by the laws of the

State of California. That after the date of the is-

suance of said summons, and prior to the 28th day of

December, 1904, the said summons so issued in said

suits commenced in said Mono county. State of Cali-

fornia, were served upon each of the defendants

named in said suits, who are complainants herein.

That each of said complainants herein, defendants in

said actions so commenced in said Mono county,

State of California, has appeared in said actions so

commenced in said Mono county. State of California,

and filed his and its demurrer to the complaints in

said actions, stating as grounds of demurrer that the

complaint did not state facts constituting a cause of
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action, and that the Court did not have jiirisdir'tion;

and the said Superior Court of the said county of

^lono, State of California, has, since the 28th day of

December, 1904, had jurisdiction of each of said com-

plainants herein, as defendants in said actions so

commenced in said county of Mono, with full power

and jurisdiction to adjudge all the rights of said com-

plainants herein as against the cause of action and

rights alleged by the Rickey Land and Cattle Com-

pany, a corporation, in the complaints in said actions

so commenced in said county of Mono. That by the

laws of the State of California, an action is com-

menced in the Superior Courts of said State when

the complaint is filed in said courts. That by the

laws of the State of California, it is provided: "The

clerk must endorse on the complaint the day, mouth

and year, that it is filed, and at any time within one

jesiV thereafter, the plaintiff may have a summons

issued, and if the action be brought against two or

more defendants who reside in different counties,

may have a suminons issued for each of such counties

at the same time. But at any time within the year

after tlie complaint is filed, the defendant may, in

writing, or hy a])pearing and answering, or demur-

ring, waive tlie issuing of sunuiions; or, if the action

])e broHglit upon n joint contract of two or more de-

fendants, and one of thcni lias appeared within the

year, tlie othci- or others, may be served or a]ipear

after the year, at any time before trial. 'The sum-
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mons must be directed to the defendant, signed by

the clerk, and issued under the seal of the Court, and

must contain: 1. The names of the parties to the

action, the court in which it is brought, and the

county in which the complaint is filed. 2. A direc-

tion that the defendant appear and answer the com-

plaint within ten da^^s, if the summons is served with-

in the county in which the action is brought; within

thirty days, if served elsewhere. 3. A notice, that,

unless the defendant so appears and answers, the

plaintiff will take judgment for any money or dam-

ages demanded in the complaint as arising upon con-

tract, or will apply to the Court for any other

relief demanded in the complaint. The style of

all process shall be: 'The People of the State

of California,' and all prosecutions shall be con-

ducted in their name and by their authority. The

summons may be served by the sheriff of the

county where the defendant is found, or by any other

person over the age of eighteen, not a party to the

action. A copy of the complaint must be served with

the summons upon each of the defendants. When

the summons is served b}^ the sheriff, it must be re-

turned, with his certificate, of its service, and of the

service of anj^ copy of the complaint, where such

copy is served, to the office of the clerk from which it

is issued. Y\''hen it is served by any other person, it

mAist be returned to the same place with an affidavit

of such person of its service, and of the service of a



?)2 Ixirl-cii Land (oifl Cattle Compann

ro])y of the complaint, wlioro siu-h copy is served.

The suiuinoiis must be served by delivering a copy

thereof, as follows: 1. If the suit is against a cor-

poration formed under the laws of this State, to the

president or other head of the corporation, secretary,

cashier, or managing agent thereof. 2. If the suit

is against a foreign corporation or a nonresident

joint stock company, or association, doing business

and having a managing or business agent, cashier, or

secretar}^ within this State ; to such agent, cashier, or

secretar3\ 3. If against a minor under the age of

fourteen years, residing within this State, to such

minor, personally, and also to his father, mother, or

guardian ; or, if there be none within this State, then

to any person having the care or control of such

minor, or with whom he resides, or in whose service

he is employed. 4. If against a person residing

within this State, who has judicially declared to be

of unsound mind, or incapable of conducting his own

affairs, and for whom a guardian has been appoint-

ed; to such jDcrson, and also to his guardian. 5. If

against a count}^, cit}" or town ; to tlie president of the

board of supervisors, president of the council or

trustees, or other head of the legislative department

thereof. 6. In all other cases, to the defendant per-

sonally. " It is provided by the laws of the State of

Calil'niiiia, in section 412, of the Code of Civil Pro-

(•('(liiic of said State, as follows: "Where the person

(111 whiiiii s('r\icc is to Ix' made resides out of the
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State; or has departed from the State; or cannot,

after due diligence, be found within the State, or

conceals himself to avoid the service of summons ; or

is a foreign corporation having no managing or busi-

ness agent, cashier or secretary, within the State,

and the fact appears by affidavit to the satisfaction

of the Court, or a Judge thereof ; and it also appears

by such affidavit, or by the verified complaint on file,

that a cause of action exists against the defendant in

respect to whom the service is to be made, or that he

is a necessary or proper party to the action ; or when

it appears by such affidavit, or by the complaint on

file herein, that it is an action which relates to or the

subject of which is real or personal property in this

State, in which such person defendant or foreign cor-

poration defendant has or claims a lien or interest,

actual or contingent, therein, or in which the relief

demanded consists wholly or in part in excluding

such person or foreign corporation from any interest

therein, such court or Judge may make an order that

the service be made by the publication of the sum-

mons." It is provided by the laws of the State of

California, in section 413 of the Code of Civil Pro-

cedure, of said State, as follows: "The order must

direct the publication to be made in a newspaper, to

be designated, as most likely to give notice to the

person to be served, and for such length of time as

may be deemed reasonable, at least once a week ; but

publication against a defendant residing out of the
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State, or absent therefrom, must not ])e less tlian two

months. In ease of piiblieation, where the residenee

of a nonresident or absent defendant is known, the

Court or Judge must direct a copy of the summons

and complaint to be forthwith deposited in the post-

office, directed to the person to be served, at his place

of residence. When publication is ordered, personal

sendee of a copy of the summons and complaint out

of the State is equivalent to publication and deposit

in the postoffice, and in either case the service of the

summons is comj)lete at the expiration of the time

prescribed by the order for publication. '

'

It is provided by the laws of the State of Cali-

fornia, in section 749, of the Code of Civil Procedure

of said State, as follows: ''Service may be made by

publication in actions relating to or the subject of

wdiich is real property in this State, wdien any de-

fendant,has or claims any adverse interest or estate

therein, and where the person on whom the service

is to be made resides outside of the State, or cannot,

after due diligence, be found witliin the State, or con-

ceals himself to avoid the service of summons, or is a

foreign corporation having no managing or business

agent, cashier, or secretary within the State, and the

fact appearing ])y affidavit, to the satisfaction of the

Court or Judge thereof, and it also appearing by such

affidavit, or l)y the verified complaint on Hie, tliat a

cause of action exists against the defendant in re-

spect to wliniii ilic scrxicc is to be made, or that he is
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a necessary or proper party to the action, sucli judge

may make an order that the service be made by pub-

lication of summons. Service by publication, and

proof of service of a copy of the summons and com-

plaint in actions under this title shall be sufficient, if

made in accordance with sections four hundred and

thirteen and four hundred and fifteen of this code."

It is provided by the laws of the State of California

in section 416 of the Code of Civil Procedure of said

State, as follows: "From the time of the service of

the summons and of a cop3^ of the complaint in a

civil action, where service of a copy of the complaint

is required, or of the completion of the publication

when service by publication is ordered, the Court is

deemed to have acquired jurisdiction of the parties,

and to have control of all the subsequent proceed-

ings. The voluntary appearance of a defendant is

equivalent to personal service of the summons and

copy of the complaint upon him. '

'

It is provided by the laws of the State of Cali-

fornia, in section 738 of the Code of Civil Procedure

of said State, as follows:

"An action may be brought by any person against

another w^ho claims an estate or interest in real prop-

erty, adverse to him, for the purpose of determining

such adverse claim; provided, however, that when-

ever in an action to quiet title to, or to determine ad-

verse claims to, real property, the validity of any gift,

devise, or trust, under any will, or instrument pur-
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])()r1inL;" lo l)o ;i will, whether admitted to ])i'o-

bnte or not, shall be iiivohed, such will or

instrument purporting to be a will is admis-

sil)le \v. evidence; and all (|uestions concerning

the validity of any gift, devise , or trust there-

in contained, save such as under the constitution be-

long exclusivelj^ to the probate jurisdiction shall ])e

finally determined in such action ; and provided, how-

ever, that nothing herein contained shall be construed

to deprive a party of the right to a jury trial in any

case, where, by the law, such right is now given."

That by the law^s of the State of California, the sum-

mons issued in the Superior Court is the process, by

the service of which the Superior Courts of said

State acquire jurisdiction of defendants in actions

therein, where the action is not an action in rem.

That under the laws of the State of California, a per-

son or corporation may commence and prosecute an

action to final judgment in the Superior Court of

said State to quiet and determine his or its title to

real estate and w^ater, and the use of water, flowing in

the streams in said State, against any person or cor-

poration claiming an adverse interest or title to such

real estate, or to such water, or to such use of water.

That in said actions so connnenced in the Su])erior

Court of Mono County, after the issuance of sail

summons therein, and Ix'fore tlie 'JSth day of ()cto])er,

11)04, an a(Tida\i1 was filed in said action in said Mono

County on bchali' of plaintiff in said action shcnving
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and affirming that the said individual complainants

herein did not reside in the State of California, and

that said individual complainants reside in the State

of Nevada; and in said affidavit the postoffice ad-

dresses and residences of each of said individual com-

plainants herein, who were defendants in said ac-

tions, were stated, and it was further in said affidavit

stated and affirmed that the residence and principal

place of business of each of said corporations com-

plainants herein, was at Yerington, Lyon County, in

the State of Nevada, together with a statement and

affirmation as to the names of the respective presi-

dents of each of said corporations, complainants

herein, and together with a statement and affirmation

of the names of the respective secretaries of each of

said corporations, and the respective places of

residence and postoffice addresses of each of said

presidents and secretaries of said corporations, com-

plainants herein. And it was further stated in said

affidavit in said actions that neither of said corpora-

tions, complainants herein, had a managing or busi-

ness agent, cashier, or secretary within the State of

California; and it was also stated in said affidavit,

and made to appear therein, that a cause of action

existed against each of said defendants in said ac-

tions, who are complainants herein; and it was fur-

ther stated and made to appear in said affidavits so

filed in each of said actions, that each of said defend-

ants therein, who are complainants herein, was a
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necessary and proper party to the action commenced

in Mono County ; and it was further made to appear,

and was stated in said affidavits so filed in each of

said actions commenced in Mono County, that each

of the actions so commenced in Mono County related

to, and the subject of each of said actions was real

property in the State of California, in which such

persons, defendants therein, who are complainants

herein, and foreign corporations, defendants therein,

who are complainants herein, claim a lien and inter-

est in said real propert}^, and that the relief demand-

ed in said actions in Mono County, consists wholly in

excluding such persons, defendants therein, who are

complainants herein, and foreign corporations, de-

fendants therein, who are complainants herein,

from any interest in said real property to which such

actions in Mono County relate, and which is the sub-

ject of said actions. That the complaint in each of

said actions so commenced in the said Superior Court

was verified as required by the laws of the State

of California, in order to constitute a verified

complaint within the meaning of said section

412 of the Code of Civil Procedure of said State.

That after the presentation and filing of said affi-

davit, the said Superior Court of Mono County, State

of California, ])y its order duly given and made in

each of said actions, directed that the service of sum-

mons in each of said actions be made by tlie publica-

tion thereof, and by said order in each of said actions,
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the said Superior Court of Mono County, directed

the publication of the summons issued in each of said

actions to be made in a newspaper designated in said

order as the newspapers most likely to give notice to

the person to be served with said summons, and pro-

vided in said order that the said summons should be

published at least once a week for two successive

months; and the Court in said order directed that a

copy of the summons, and a copy of the complaint in

each of said actions, be forthwith deposited in the

postoffice, directed to each of the persons to be served

at his place of residence ; and further, in each of said

orders directed that a copy of the summons and com-

plaint be forthwith deposited in the postoffice, direct-

ed to the persons named in said affidavit, as the presi-

dents and secretaries, respectively, of said corpora-

tions, at the place of residence of said persons, and

that the same be directed to said named persons as

such presidents, and as such secretaries ; and it was

also further provided in each of said orders that a

copy of the summons and a copy of the complaint be

forthwith deposited in the postoffice, directed to each

of said corporations at its residence and principal

place of business; and it was further in each

of said orders directed, that the postage be pre-

paid on each of said copies of summons and

copies of complaints so to be addressed and

deposited in the postoffice. That after the making
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of said order in each of said actions commenced in

said Mono County, directing the publication and

mailing of said copy of summons and said copy of

complaint, and prior to December 28th, 1904, the

plaintiff in said actions commenced in said Mono

County, caused a copy of the summons in each of said

actions, and a copy of the complaint in each of said

actions to be personally served upon each of the in-

dividual complainants herein, and the said plaintiff

in each of said actions in Mono County, prior to the

28th day of December, 1904, caused a copy of the

summons in each of said actions, and a copy of the

complaint in each of said actions to be delivered to

the presidents of each of the said corporations, com-

plainants herein, and to the secretaries of each of the

corporations, complainants herein. That the said

plaintiff in each of said actions in Mono County, after

the making of said order directing the publication of

said summons in each of said actions, caused the sai 1

summons in each of said actions to be published in

the newspapers designated in said order, once a week

for two inontlis, and that said publication of said

sunmions in each of said actions conmienced on the

28tli day of October, 1904; and said plaintiff forth-

with after the making of said order in each of said

actions conunenced in Mono County, caused io be

dei^osited in the United States postoflfice a copy of the

complaint, and a copy of tlie sunnnons in each of said
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actions, addressed to the defendants in said actions,

wlio are complainants herein, at their respective

places of residence, with the postage thereon prepaid,

and caused a copy of said summons in each of said

actions, and a copy of the complaint in each of said

actions, to be deposited in the postoffice, aud address-

ed to each of the presidents, and to each of the sec-

retaries, as such, of each of said corporations, at the

places of residence of said presidents and secretaries,

respectively, with the postage thereon prepaid; and

deposited in the United States postoffice a copy of

the summons in each of said actions, and a copy of

the complaint in each of said actions addressed to

each of the corporations, complainants herein, at its

residence and principal place of business. That af-

fiant did not on the 6th day of August, 1902, or at any

time thereafter, or at any time within two years prior

thereto, claim any right to appropriate or divert the

water of the east fork of the Walker Elver, or the

west fork of the Walker River in the State of

Nevada ; but did for many years prior to the 6th day

of August, 1902, divert and appropriate and use the

waters of the East Fork of the Walker River, and the

waters of the West Fork of the Walker River in the

State of California, and claimed the right so to do;

and did so divert and appropriate and use said water

under such claim of right, and adverse to all the

world. That the Rickey Land and Cattle Company,

a corporation, was organized on the 24th day of July,
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1902, l)y TlK^mas "R. "Rickey, the affiant, Cliarles W.
Rickey and Alice B. Rickey, who were the incor-

jiorators and subscribers to the capital st')ck of said

corporation ; and the said corporation was not organ-

ized on the 6th day of August, 1902, by the affiant,

and was at no time organized b}^ the affiant, except

in so far as he participated with those associated with

him in the organization of said corporation. That

the purposes for which said Rickey Land and Cattle

Company was organized were, ''To buy and sell and

own and to reclaim farm and grass lands; to locate

and buy and sell w^ater and water rights, and to use

the same for irrigation and mechanical purposes ; to

build and construct dams and reservoirs, and to store

w^ater therein for the purpose of irrigation and dis-

tribution, and sale; to buy and sell and raise all

kinds of livestock, hay and grain, and to do all kinds

of farming business, and to engage in all kinds of

agricultural and dairy pursuits and business, and to

engage in and to do a general merchandising business

all in the States of California, Nevada, and else-

where." That pursuant to the purposes expressed

in said articles of incorporation the said corporation

acquired by conveyance certain lands and certain

water rights of said Thomas B. Rickey, the affiant, on

the 6th day of August, 1902, j^art of which said lands

are described in the (.'omplaints in said suits com-

menced in said i\Iono County, referred to in the com-

i)laint herein. That the said Rickey Land and Cattle
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Company acquired by conveyance from said Thomas

B. Rickey, all his right, title and interest to certain

water rights, and rights to the use of water ; and the

said water rights, and rights to the use of water, are

in part the water rights, and rights to the use of

water described and mentioned in the said complaints

in said actions commenced in Mono County; but the

said water rights so acquired by the said Rickey

Land and Cattle Company from the said Thomas B.

Rickey, are not the same rights to water, and rights

to the use of water alleged in said complaints in said

Mono County in this, that since the conveyance of

said lands by said Thomas B. Rickey, and said water

rights, and the right to the use of water, to said

Rickey Land and Cattle Company, which conveyance

was made, executed and delivered on the 6th day of

August, 1902, the Rickey Land and Cattle Company

has at all times appropriated and diverted the water

described in the said complaints in said actions com-

menced in said Mono County, for a beneficial pur-

pose, and has used the same for a beneficial purpose,

and has diverted, appropriated, and used such water

adversely to all the world, and under a claim of right

so to do, and has so diverted, appropriated and used

such water continuousl}^, uninterruptedly, notorious-

ly, adversely, exclusively and peaceably.

That under the laws of the State of California,

the adverse possession and use of water for a period

of five years by the person or corporation claiming
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the rig-lit to said water, and its «]jrantors and prede-

cessors in interest, confers a title, and riejlit to the

continued use of said water. By the laws of the

State of Califoi-nia it is provided:

''Occupancy for any period confers a title suffi-

cient against all except the State and those who

have title by prescription, accession, transfer, will

or succession. Occupancy for the period prescribed

by the Code of Civil Procedure as sufficient to bar

an action for the recovery of the property confers

a title thereto, denominated a title by prescription,

which is sufficient against all."

That Charles Rickey is now, and ever since the

organization of said corporation has been the owner

of, and entitled to all the rights, privileges and prof-

its growing out of one hundred shares of the capital

stock of said Rickey Land and Cattle Company; and

that Alice B. Ricke}^ is now, and ever since the or-

ganization of said corporation has been the owner

of, and entitled to all the rights, privileges and

profits growing out of one hundred shares of the

capital stock of said Rickey Land and Cattle Com-

pany. That each of said persons, Charles Rickey

and Alice B. Rickey, became owners of said stock

by siil)scri[)ti()U to the capital stock of said corpora-

tion. That said Chailes Rickey and Alice B. Rickey

arc, and at all times since the organization of said

corjioi-atioji have been in the absolute control of

said stock, free i'rom any i-iglit and inlerl'crence,
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manaoremeiit or direction of the said Thomas B.

Rickey, affiant herein. And the said Charles

Rickey and Alice B. Rickey have, and at all times

since the organization of said corporation have had,

the right to receive and have received, all the prof-

its earned by said stock so owned and held by them,

for their own use, benefit and enjojmient, and are

subject therein to all burdens and liabilities attach-

ing to the ownership of said stock. That the said

Thomas B. Rickey, affiant herein, has no interest

whatever, legal or equitable, in the said stock so

owned and held b}^ said Charles Rickey and said

Alice B. Rickey. That the value of said stock so

owned and held by said Charles Rickey and Alice

B. Rickey is about forty thousand dollars. That

the Ricke}^ Land and Cattle Company, a corpora-

tion, mentioned in the complaint herein, is not a de-

fendant in the original complaint filed in that cer-

tain action No. 731, referred to in the complaint

herein, wherein Miller & Lux is complainant, and

affiant and others are defendants; nor has the said

corporation been made a party by any order of this

Court. Affiant denies and sa3"s that it is not true

that the only person really or at all interested in

said corporation, the Rickey Land and Cattle Com-

pany, or really, or otherwise, owning any of the

stock thereof, is the said affiant Thomas B. Rickey.

And denies and saj^s it is not true that the persons.
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other than Thomas B. Riekoy, affiant, forming the

said <(>r])oration, the Rir-key Land and Cattle Com-

pany, or liolding the stock thereof, are only nom-

inees of the said Thomas B. Rir-key, or that they

hold their said stock solely, or at all, for him, or

for his benefit. That in the complaints in the ac-

tions commenced in Mono County, State of Califor-

nia, as alleged in the complaint herein, it is not al-

leged that the lands described in said complaints,

or an.y of them, were conveyed to the plaintiff in

said actions by the said Thomas B. Rickey, nor is

any reference therein had to any conveyance or

transfer by said Thomas B. Rickey to the said plain-

tiif in said action. Affiant denies and says that it

is not true that the complainants James Nichol, F.

Feigenspan, Angus McLeod, Mary T. Shaw, DeWitt

Crowninshield, M. J. Green, C. F. Meissner, Hamil-

ton Wise, J. F. Holland, C. F. Holland, Thos. Hall,

E. S. Cross, D. J. Butler, J. S. Sweetman, John

Compston, J. C. Mills, A. W. Green and Spragg-

Woodcock Ditch Company, a corporation, or either

of them, filed in this Court the cross-bills, or any

cross-bills, alleged in tlic complaint herein, to liave

l)een filed l)ut in tliis bclialf alleges that the said so-

called cross-bills were n(»t l)i'()iiglit as such, and were

.•iiid ai-c, original bills. Affiant denies and says that

it is not true that the issues, or any issue tendered

by such complaints in said two actions, or either

of them, brought b}- the derendant, the Rickey Land
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and Cattle Company, herein, as plaintiff in said ac-

tions, against the complainants herein and other

persons, are, so far as concerns complainants here-

in, or either of them, the same issues, or any issue,

which were tendered by the said alleged cross-bills

or either of them, mentioned in the complaint herein

so filed in this court.

Affiant denies that at the time of filing by the de-

fendant, the Eickey Land and Cattle Company,

herein, of its complaints in the Superior Court of

the said count^y of Mono, State of California, or at

any other time, the said defendant, the Rickey

Land and Cattle Company, did not have or claim to

have, or does not now have or claim to have any

right in or to an}^ of the waters of said Walker

River, or of an}^ branch or tributary thereof, except

such right or rights, if an}^, as was acquired by said

Rickey Land and Cattle Company by said convey-

ance alleged in the complaint herein to have been

made, to wit, from the said Thomas B. Rickey, af-

fiant herein. Denies and says that it is not true

that the defendant herein, Rickey Land and Cattle

Company, in and by the actions, or either of them,

commenced in the said Superior Court of the

County of Mono, State of California, intended, or

that the necessar}^ or any effect of said actions, or

either of them, is to bring on for trial or determina-

tion in said Superior Court, the same issues, or any

issue, presented by the said cross-bills, or either of
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tlicni, alleged to have been filed by the eomplainants

herein in the said action, No. 731, wherein Miller

& Lux is complainant, and the said affiant and others

are defendants. And denies and says that it is not

true that the defendant herein, Rickey Land and

Cattle Company, intended, and that the necessary,

or any effect of said actions commenced in said Su-

perior Court of Mono County, is to obtain from said

Superior Court a judgment determining the issues,

or any of them, presented by the said cross-bills,

or either of them, in said complaint mentioned, in

advance of a determination of the same by this

Court, or to do anything else therein, or to cause

any other action to be taken by said court for the

purpose of defeating, or which will defeat, the jur-

isdiction of this Court in the said suit alleged in

complainants' complaint.

And the said affiant denies and says that it is not

true that the defendant herein, Rickey Land and

Cattle Company, intended, and that the necessary,

or any, effect of said actions, or either of them, so

commenced in the Superior Court of INfono Comity,

is to hinder or embarrass or will hinder or embar-

rass, or that any action of said defendant in said

Superior Court of Mono Conuty, or any action of

said Superior Court of INTono County m said actions,

or either of them, will hinder or embarrass this

Coui't in the trial of the issues, or any of them, in

said suit, (»i- in the enforcement of nuv decree which
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this Court may render in the said suit so pending

before it. And denies and says that it is not true

that the further prosecution of said actions, or either

of them, as against the complainants herein, or

either of them, would be in derogation of the juris-

diction of this Court, or of the rights, or any right

of the complainants, or either of them, in the cross

suits alleged in the complaint herein. And in this

behalf affiant alleges that the said actions so com-

menced in Mono County, and each of them, are

brought in good faith, regardless of any effect they

may have upon the said suit of Miller & Lux vs.

T. B. Rickey and others. No. 731, in this cause, for

the purpose of having and procuring a judgment

quieting the title of said Eickey Land and Cattle

Company to the said waters, water rights, and the

use of the waters described in said complaints in

said actions commenced in Mono County, State of

California, and are so brought at this time, because

the said Rickey Land and Cattle Company, and its

officers, deem such action prudent and necessary,

because of the old age and infirmity of many of the

witnesses, whose testimony is necessary to estab-

lish the rights of said Rickey Land and Cattle Com-

pany to the said waters, and rights to the waters,

and rights to the use of waters described in said

complaints in said actions commenced in Mono

County, State of California, as against 1he defend-

ants in said suits, and because the relief sought in
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siu'h actions so commencod in tlie Superior Court

of IMono County, cannot be obtained in any other

court. Affiant further denies and says that it is not

true thnt rdl, eitlier, or any of the said acts, doinpjs,

or claims of the said defendant, Rickey Land and

Cattle Company, herein, are contrary to equity or

good conscience, or that they, or either of them, tend

to the manifest, or any wrong, injury, or oppres-

sion of the complainants, or either of them, in the

premises. Denies and says that it is not true that

on the 5th day of January, 1905, or at any time

prior to the 25th day of January, 1905, the said writs

of subpoena issued in the said case of Miller & Lux,

complainant, a^s. T. B. Rickey and others, defend-

ants. No. 731, upon the alleged cross-bills of the

complainants herein, or either of them, were served

upon said affiant. And in this behalf states that

said writs of subpoena were served upon this affi-

ant on the 25th day of January, 1905. And denies

and says that it is not true that the summons issued

in the said actions commenced in the Superior Court

of Mono County were served on the complainants

herein on the 7th day of January, 1905; but in that

behalf states tliat said summons in said actions were

served upon the complainants herein prior to tlie

28tli day of Decenilx'i', 1904, and tliat the comphiin-

ants herein at and ])ri()i' to tlie -8th day of Decem-

ber, 1904, a])peared and filed doniurrcrs in said ac-

tions so conunenced in the Superior Court of Mono
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County, as herein stated. Wherefore, the affiant,

on behalf of said Rickey Land and Cattle Company,

prays that this Court deny the petition herein.

THOMAS B. RICKEY.

Subscribed and sworn to before me this 13th day

of March, A. D. 1905.

[Notarial Seal] CHAS. H. PETERS,

Notary Public in and for Ormsby Co., Nevada.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

JAMES NICHOL et al.,

Complainants,

vs.

RICKEY LAND AND CATTLE COMPANY (a

Corporation),

Defendant.

Affidavit of Charles Rickey.

State of California,

County of Inyo,—ss.

Charles Rickey, being duly sworn, deposes and

says : That he is, and at all the times mentioned here-

in was, a citizen of the State of California, over the

age of twenty-one years and a resident of Topaz,

County of Mono, State of California. That he is and

since the organization of the corporation defendant

has been one of the stockholders of said defendant
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rorpoTation, mid lias at all times since the organiza-

tion of said corporation owned and held in his own

name and right one hundred (100) shares of the cap-

ital stock of said corporation, which said one hundred

(TOO) shares have at all times been of the value of

at least twenty thousand ($20,000.00) dollars. That

affiant became the owner of said shares by subscrip-

tion to the capital stock of said corporation.

That Thomas B. Rickey does not now own, nor has

he at any time owned any interest in said one hun-

dred (100) shares of the said capital stock of said cor-

poration, and the said stock is now under the absolute

and exclusive dominion and control of affiant and af-

fiant is liable and answerable for all burdens and lia-

bilities which attach to the owner of such stock, and

is entitled, in his own right, to receive and enjoy

all the profits and earnings which accrue to said one

hundred (100) shares of said capital stock, to the

exclusion of said Thomas B. Rickey.

That the title of the defendant corporation to said

water of the west fork of tlie Walker River men-

tioned in tlic complaint herein, and the title of the

defendant corporation to the water of the east fork

of the Walker River mentioned in the complaint

herein, is such as was conveyed to it by said Thomas

B. Ivickey and in addition thereto, such title as has

been ac(|uir('(l by said delciKhint coi'])oi'ation since

its oi'ganizatioji 1)>' Ihc diNcrsidii and ai'iu'oprialioii

of said dcrcndaiii corporal ion ol' tlie waters of the
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said West Fork of the Walker River and the said

East Fork of the Walker River which said diversion

and appropriation of said waters, by said corpora-

tion to the extent alleged in said complaints in said

Superior Court of Mono County, California, to wit,

1575 cubic feet per second from said West Fork of

said Walker River and 504 cubic feet per second

from said East Fork of said Walker River, has at

all times been under claim of right against the whole

world, and has at all times since the organization of

said corporation been open, notorious, uninter-

rupted, exclusive, continuous and adverse to the said

plaintiffs herein and to all the world.

CHARLES W. RICKEY.

Subscribed and sworn to before me this 10th day

of March, 1905.

[Notarial Seal] P. W. FORBES,

Notar}^ Public in and for the County of Inyo, State

of California.

In the Circuit Court of the United States, Ninth Cir-

cuit, for tlie District of Nevada.

JAMES NICHOL et al.,

Complainants,
vs.

RICKEY LAND AND CATTLE COMPANY (a

Corporation),

Defendant.
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Affidavit of Alice B. Rickey.

State of Nevada,

County of Ormsb}^,—ss.

Alice B. Rickey, being duly sworn, deposes and

says: That she is, and at all the times mentioned

herein was, a citizen of the State of Nevada, over

the age of twent^^-one years and a resident of Car-

son City, Ormsby County, State of Nevada. That

she is and since the organization of the corporation

defendant has been one of the stockholders of said

defendant corporation, and has at all times since

the organization of said corporation owned and held

in her own name and right one hundred (100) shares

of the capital stock of said organization, which said

one hundred (100) shares have at all times been of

the value of at least twenty thousand ($20,000.00)

dollars. That affiant became the owner of said

shares by subscription to the capital stock of said

corporation. That Thomas B. Rickey does not now

own, nor has he at an,y time owned, any interest in

said one hundred (100) shares of the capital stock

of said corporation, and the said stock is now under

the absolute and exclusive dominion and control of

af&ant, and affiant is liable and answerable for all

burdens and liabilities which attach to the owner of

suf'h stock, and is entitled, in her own right, to re-

ceive and enjoy all the profits and earnings which

accrue to said one hundred (100) shares of said
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capital stock, to the exclusion of said Thomas B.

Rickey. That the title of the defendant corporation

to said water of the West Pork of the Walker River

mentioned in the complaint herein, and the title of

the defendant corporation to the water of the East

Fork of the Walker River mentioned in the com-

plaint herein, is such as w^as conveyed to it by said

Thomas B. Rickey, and in addition thereto, such

title as has been acquired by said defendant corpora-

tion since its organization by the diversion and ap-

propriation of said defendant corporation of the

waters of the said west fork of the Walker River

and the said East Fork of the Walker River which

said diversion and appropriation of said waters by

said corporation to the extent alleged in said com-

plaints in said superior court of Mono county,

California, to wit: 1575 cubic feet per second from

said West Fork of said Walker River and 504 cubic

feet per second from said East Fork of said Walker

River, has at all times been under claim of right

against the whole world, and has at all times since

the organization of said corporation been open, no-

torious, uninterrupted, exclusive, continuous and

adverse to the said plaintiffs herein and to all the

world.
ALICE B. RICKEY.

Subscribed and sworn to before me this 13th day

of March, A. D. 1905.

[Notarial Seal] CHAS. C. PETERS,

Notary Public in and for Ormsby Co., Nevada,
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[Endorsed] : No. 790. Tn the Circuit Court of the

U. S., Ninth Circuit, District of Nevada. James

Nichol, et al., Complainants, vs. Rickey Land and

Cattle Company, a Corporation, Defendant. Affi-

davit of Thomas B. Rickey, Charles Rickey and

Alice B. Rickey to the order to show cause why in-

junction should not issue restraining action in Mono

County. Filed March 13, 1905. T. J. Edwards,

Clerk.

District of Nevada—ss.

In the Circuit Court of the United States for the Dis-

trict of Nevada.

At a term thereof begun and held at Carson City,

in said district, on the 19th day of March, 1906

—

Present, Honorable THOMAS P. HAWLEY,
Judge—the following order was made and en-

tered of record, to wit:



vs. James NicJiol et dl. 57

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CROAVNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY, (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Respondents.

Order for Injunction Pendente Lite.

The motion of tlie above-named complainants

requiring the defendant, the Rickey Land and Cattle

Company, a corporation, to show cause why an in-

junction should not issue pending this suit accord-

ing to the prayer of the bill of complaint herein,

having come on regularly to be heard upon the bill,

which is duly verified, and upon the affidavits filed

herein by the respondent in opposition thereto, and

the Court having heard the arguments of counsel

for the respective parties, and the same having been
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duly coiisiderd by the Court, and it appearing to the

Court that the comphiinants are entitled to an in-

junction pendente lite, according to the prayer of

their l)ill herein: Now, therefore, it is hereby or-

dered, adjudged and decreed that the said respond-

ent, the Rickey Land and Cattle Company, a cor-

poration, its agents, servants and attorneys, and all

persons acting in aid of any of them, be, and they

are hereby enjoined and restrained from further

prosecuting, as against these complainants or any of

them, either of the two actions brought by said re-

spondent, the Rickey Land and Cattle Company, on

the 15th day of October, 1904, in the Superior Court

of the County of Mono, State of California, against

said complainants above named, and others, as de-

fendants, and respectively numbered 1055 and 1056

on the register of said Superior Court, and from

taking any further step whatsoever in either of said

actions as against these complainants, or either of

them, pending the final hearing and determination

of this suit, and until the further order of this Court.

And it further appearing to the Court that this

injunction may be safely granted without requiring

any l)ond from said complainants herein, it is fur-

ther ordered that the said writ of injunction may be

issued herein as aforesaid without any bond being

furnished by complainants.

Tlio above is a true copy from the record of an

order made by said court on tlie 25th day of June,

1906.
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In the Circtdt Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FETGENSPAN, ANGUS
McLEOD, MAEY T. SHAW, HEWITT
CROWNINSHIELH, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J.

S. SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-

WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Petition for Appeal.

The above-named defendant, Rickey Land and

Cattle Company, a corporation, conceiving itself ag-

grieved by the interlocutory order and decree made

on the 25th day of June, 1906, and entered on the 25th

day of June, 1906, in the above-entitled cause, where-

in it was ordered and decreed that the said defendant
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be enjoined and restrained from further prosecuting

as against James Nichol, F. Feigenspan, Angus Mc-

Leod, Mary T. Shaw, Dewitt Crowninshield, M. J.

Green, C. F. Meissner, Hamilton Wise, J. F. Hol-

land, C. F. Holland, Thos. Hall, E. S. Cross, D. J.

Butler, J. S. Sweetmau, John Comx)ston, J. C. Mills,

A. AV. Green, and Spragg-Woodcock Ditch Company,

a cor2)oration, those certain actions brought by the

defendant in the Superior Court of Mono County,

State of California, and from taking any further

steps in said action pending the final hearing and de-

termination of the said above-entitled suit and until

the further order of said Circuit Court. And the

said Eickey Land and Cattle Company, a corpora-

tion, pra.ys that this, its appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, may
be allowed and that a transcript of the record and

proceedings and papers upoa which said interlocu-

tory decree, order and judgment was made, duly au-

thenticated, may be sent to said United States Court

of Appeals for the said Ninth Circuit. And now,

at the time of filing this petition for appeal, the said

Ricke}^ Land and Cattle Company, a corporation, ap-

pellant, files an assignment of errors, setting ujd sep-

arately and particularly each error asserted and in-

tended to be argued in the United States Circuit

Court of Appeals for the said Ninth Circuit.
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And your petitioner will ever pray.

[Corporate Seal]

BICKEY LAND AND CA.TTLE CO., INC.

By T. B. EICKEY, President,

Defendant and Appellant.

JAMES F. PECK,

CHAS. C. BOYNTON,
Solicitors for Defendant.

[Endorsed] : No. 796. In tlie Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al. Complainants, vs. The Eickey

Land and Cattle Company, a Corporation, Defend-

ant. Petition for Appeal. Filed July 23. 1906. T.

J. Edwards, Clerk. James F. Peck, Charles C.

Boynton, Solicitors for Defendant and Appellant.

Offices, 911 Laguna St., San Francisco, Cal.
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Th tlic Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CEOWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J.

S. SWEETMAN, JOHN COMPSTON, J, C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK DITCH. COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Assignment of Errors.

Assignment of errors on the ai)pcal from the order

and decree made on the 25th day of June, 1906, and

entered on the 25th day of June, 1906, in the above-

entitled cause, on the (complaint of James Nichol, F.

Feigcnspan, Angus McLeod, Mary T. Shaw, Dewitt

Crowninshield, M. J. Green, C. F. Meissner, Hamil-

ton Wise, J. F. HoHand, C. F. Holland, Thomas Hall,

E. S. Cross, D. J. liullei*, ,] S. Sweetman, John
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Compston, J. C. Mills, A. W. Green, and Spragg-

Woodcock Ditdi Company, a corporation, which said

order and decree enjoined The Rickey Land and Cat-

tle Company, a corporation, from prosecuting two

certain actions in the Superior Court of Mono

County, State of California, as against the said com-

plainants, and said Rickey Land and Cattle Com-

pany, a corporation, says that in the record and pro-

ceedings in the above-entitled action there is mani-

fest error in this, to wit

:

First.—The Court erred in making said order and

decree appealed from in this, that the cross-com-

plaints, and each of them, of the said complainants,

wherein the said cross-complninants sought to have

determined by said Circuit Court of the United

States, Ninth Circuit, Distri"t of Nevada, the rights

of said cross-complainants to the use of the water of

Walker River, as between said cross-complainants

and the Rickey Land and Cattle Company, a cor-

poration, and T. B. Rickey, the predecessor in inter-

est of the said Rickey Land and Cattle Company,

upon which said cross-complaints said order and de-

cree was predicated, was not a proper cross-complaint

in the action in which the same were filed as against

T. B. Rickey, or as against his successor in interest,

said Rickey Land and Cattle Company, because the

said rights sought to be determined between each of

the said cross-complainants in said cross-complaints,

as against T. B. Rickey and his successor, the said
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Rickey Land and Cattle Compan}^ a corporation,

were in no manner defensive to the main action of

]\Iiller & Lux vs. T. B. Rickey and said cross-com-

plainants and others, nor was the determination of

the controversy sought to be made by said cross-com-

plaints between said cross-complainants and said T.

B. Rickey, or his successor in interest, said Rickey

Land and Cattle Company, necessary in order that

either of the said cross-complainants might make a

full and complete defense of all rights of said cross-

complainants in the said case of Miller & Lux vs.

T. B. Rickey aiid said cross-complainants and others.

Second.—The Court erred in making said order

and decree appealed from in this, that the cross-com-

plaints of the complainants herein, filed by them

in the action of Miller & Lux vs. T. B. Rickej^ and

said cross-complainants and others, wherein the said

cross-complainants, complainants herein, sought to

have determined by said Circuit Court of the United

States, Ninth Circuit, District of Nevada, the rights

to the use of the water of Walker River, between said

cross-complainants and T. B. Rickey and the Rickey

Land and Cattle Company, upon which said cross-

complaints said order and decree appealed from was

predicated, was not a x^rojDer cross-complaint in said

action of Miller & Lux vs. T. B. Rickey and others,

because the said controversy made between said cross-

complainants and '\\ \\. Rickey and liis successoj- in

interest, the said Rickey Land and Cattle Company
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was a controversy between residents of the same

state, to wit, residents of the State of Nevada, and the

said controversy and the determination of said con-

troversy between said cross-'^omplainants and T. B.

Rickey and his successor in interest, the said Rickey

Land and Cattle Company, was in no way necessary

or pertinent to the full determination of the defense

of either of the said cross-complainants in said suit

of Miller & Lux vs. T. B. Rickey and said cross-

complainants and others, and neither of the said

cross-complaints was in any manner ancillary to said

suit of Miller & Lux vs. T. B. Rickey and said cross-

complainants and others, and the said Circuit Court

of the United States, Ninth Circuit, District of Ne-

vada, had no jurisdiction to determine the contro-

versy sought to be made by each of said cross-com-

plainants between said cross complainants and said

T. B. Rickey, or his successor in interest, the said

Rickey Land and Cattle Company, all of whom were

residents of the State of Nevada.

Third.—That each of said cross-complaints filed

by said complainants herein in the action of Miller

& Lux vs. T. B. Rickey and others, in so far as it

makes a party thereto, the Rickey Land and Cattle

Company, was not a proper cross-complaint in the

action of Miller & Lux vs. T B. Rickey and the said

cross-complainants and others, because each of said

cross-complaints introduces a new party to said ac-

tion, to wit, the Rickey Land and Cattle Company,
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and said order and decree appealed from, predicated

n])()ii said cross-complaints, was error.

Fourth.—That the jurisdiction of the Superior

Court of ]\Iono Count.y had tittached to all the de-

fendants in said actions in Mono County by the ser-

vice of summons in said actions upon all the defend-

ants therein, including the complainants herein, ho-

fore the writs of subpoena ad respondendum issued

out of the said Circuit Court of the United States,

Ninth Circuit, District of Nevada, upon and pursu-

ant to the prayers in each cross-comx^laint filed by the

complainants herein in said action of Miller & Lux

vs. T. B. Eickey and others, h.ad been served, so that

the Superior Court of Mono County acquired juris-

diction to quiet the title of said Eickey Land and Cat-

tle Company to the use of the waters of the Walker

River in the State of California, before the said Cir-

cuit Court of the United States, Ninth Circuit, Dis-

trict of Nevada, acquired any jurisdiction of the de-

fendant, Rickey Land and Cattle ComjDany, by rea-

son of the filing of said cross-complaints, and it

was, therefore, error for the Circuit Court of the

United States, Ninth Circuit, of the District of Ne-

vada to make its order and decree appealed from

based upon tlie said cross-complaints.

Fifth.—Tliat the said actions in Mono County were

commenced .-ind prosocntcd to (|nict tlic title of \\\q

plaintiff 1 herein, the Rickey Land and Cattle Com-
pany, a corporation, to certain waters oi' the AValker
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River in the State of California, and to procure a

judgment of the Superior Court of Mono County

quieting the title of the Rickev Land and Cattle Com-

pany, a corporation, to certain waters of the Walker

River, and to the use of certain of the waters of the

Walker River in the State of California, as against

the said complainants herein and others, and the said

action of Miller & Lux vs. T. B. Rickey and others

in the Circuit Court of the United States, Ninth

Circuit, District of Nevada, was brought to enjoin

T. B. Rickey and the said complainants herein from

diverting the waters of said Walker River, and the

said Circuit Court erred in making the decree here-

in appealed from, because no proceeding which had

been taken, nor any proceeding: which might be taken,

nor any judgment which might be rendered in the

Superior Court of Mono County in said actions com-

menced and prosecuted therein, could in any man-

ner, wa}^ or form, impair, infringe upon or interfere

with the jurisdiction of the said Circuit Court of the

United States, Ninth Circuit. District of Nevada,

in the said case of Miller & Lux vs. T. B. Rickey

and others, including the complainants herein, nor

could the same in any manner, wa}^ or form impair,

infringe upon or interfere with the jurisdiction of the

said Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada, in the said case of Miller

& Lux vs. T. B. Rickey and others, including the

complainants herein, so far as either of the said com-
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plainants herein had a righ^ to invoke the powers

of the said Circuit Court of the United States, Ninth

Circuit of the District of Nevada.

Sixth.—That the said actions in Mono County were

commenced and prosecuted to quiet the title of the

plaintiff herein, the Eickey Land and Cattle Com-

pany, a corporation, to certain waters and the use of

certain waters of the Walker River in the State of

California, and to procure judgment of the superior

court in said Mono County quieting the title of the

Rickey Land and Cattle Comj^any, as against the said

complainants herein and others, and the said action

of Miller & Lux vs. T. B. Rickey and others, includ-

ing complainants herein, in tlic Circuit Court of the

United States, Ninth Circuit. District of Nevada,

was brought to enjoin T. B. Rickey and others, in-

cluding complainants herein, from diverting the

waters of said Walker River, and the interlocutory

order and decree herein appealed from w^as rendered

in a proceeding claimed to be ancillary to said action

of Miller & Lux vs. T. B. Rickey and others, said

Rickey Land and Cattle Compan}^ was not a party to

said action of Miller & Lux vs. T. B. Rickey et ah,

and would not be bound by tlie judgment or decree

rendered therein, and the said Circuit Court of the

United States, Ninth Circuit, District of Nevada,

erred, therefore, in restrainincf tlio Rickey Laud and

Cattle Company from ])rosecuting said actions in said

Mono County.



vs. James Nicliol et at. 69

Seventh.—That the said Circuit Court, Mnth Cir-

cuit, District of Nevada, had no jurisdiction to try

and determine the rights to the use by T. B. Rickey of

the waters of Walker River in the State of Cali-

fornia, nor the title of T. B. Rickey to the waters of

Walker River in the State of California, nor the use

by the Rickey Land and Cattle Company, a corpora-

tion, of the waters of the W^ilker River in the State

of California, nor the title of the Rickey Land and

Cattle Company to the waters of the Walker River

in the State of California, in said action of Miller &
Lux vs. T. B. Rickey et al., and, therefore, had no

jurisdiction over the Rickey Land and Cattle Com-

pany, the successor in interest of T. B. Rickey, to the

use of -said water and the right to the use of said

water, because the water was in the State of Cali-

fornia, and the use of said water and the diversion of

said water was made by said T. B. Rickey and by the

said Rickey Land and Cattle Company, his successor,

in the State of California, and the said water and the

land upon which the use of the said water was made

was all in the State of California and not in the State

of Nevada, and the said Circuit Court of the United

States, Ninth Circuit, District of Nevada, has no

jurisdiction to try the rights of said Rickey Land

and Cattle Company to the use of the water of the

Walker River or the title of the Rickey Land and

Cattle Company to the use of the waters of the

Walker River as the successor of T. B. Rickey, and
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the said court erred, therefore, in rendering the said

order and decree restraining apj^ellant from pros-

ecuting said actions in Mono County.

Eighth.—That the Court had no jurisdiction to

render said order and decree aj)pealed from as

against the appellant, Rickey Land and Cattle Com-

pany.

Ninth.—That it was error for the said Circuit

Court of the United States of the District of Nevada

to make and render said order and decree appealed

from.

Tenth.—That the said complaint upon which said

interlocutory order and decree appealed from was

granted does not state facts sufficient to entitle the

complainants therein to the said interlocutory order

and decree.

Eleventh.—That before the cross-complaints filed

by the complainants in the action of Miller & Lux vs.

T. B. Rickey and others, including complainants, the

Rickey Land and Cattle Company, a corporation, was

the owner of all the right, title and interest of, in

and to the waters of the Walker River, and in and to

the use of the waters of the Walker River wliich the

Rickey Tinnd and Cattlo CoiH^iniiy liavo since l)oon

entitled to and owned, and at the time tliat tlie said

Rickey Land and Cattle Company acquired its rights
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and owuersMp of the said waters of the Walker

River, there was no proceeding or proceedings in the

Circuit Court of the United States, Ninth Circuit,

District of Nevada, commenced b}^ or on behalf of

said complainants, or either of them, affecting or

involving the title of said T. B. Rickey, the grantor

of the Rickey Land and Cattle Company, thereto,

and the said Rickey Land and Cattle Company was

not a party to the suit of Miller & Lux vs. T. B.

Rickey and others, including said complainants;

therefore, the Court erred in enjoining and restrain-

ing the prosecution of said suits in Mono County by

said interlocutory order and decree appealed from.

In the action of Miller & Lux, a corporation, vs. T.

B. Rickey and others, conmienced in the Circuit

Court of the United States, Ninth Circuit, for the

District of Nevada, the Pacific Livestock Compam^

a corporation, was substituted as complainant, and

whenever said action is referred to herein it is in-

tended to include the said action as the same is now

pending, with said substituted complainant.

Wherefore, the appellant, the Rickey Land and

Cattle Company, prays that the decree of said Circuit

Court of the United States, Ninth Circuit, for the

District of Nevada, be reversed and the said Cir-

cuit Court of the United States, Ninth Circuit, for
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the District of Nevada, be ordered to enter an order

and decree dissolving the injunction and restraint

made by the said order and decree appealed from.

[Corporate Seal]

RICKEY LAND AND CATTLE CO., INC.,

By T. B. RICKEY, President,

Defendant and Appellant.

JAMES F. PECK,
CHARLES C. BOYNTON,

Solicitors for said Corporation Ai3pellant.

[Endorsed] : No. 796. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al.. Complainants, vs. The Rickey

Land and Cattle Company, a Corporation, Defend-

ant. Assignment of Errors. Filed July 23, 1906.

T. J. Edwards, Clerk. James F. Peck, Charles C.

Boynton, Solicitors for Defendant and Appellant.

Offices 911 Laguna St., San Francisco, Cal.
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In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CEOWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK COMPANY (a Corporation),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Order Allowing Appeal.

It is ordered that the appeal of the Rickey Land

and Cattle Company, appellant in the above-entitled

cause, to the United States Circuit Court of Appeals

for the Ninth Circuit, from the interlocutory order

and decree made in the above-entitled court on the

25th day of June, 1906, in the above-entitled cause,

be, and the same hereby is, allowed, and that a certi-

fied transcript of the record and proceedings herein

be forthwith transmitted to said United States Cir-

cuit Court of Appeals. And it is further ordered
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that the bond on appeal be fixed at the sum of five

hundred dollars ($500), the same to act as a l)ond for

costs and damages on appeal.

Dated San Franciseo, CaL, July 23, 1906.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : No. 796. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al.. Complainants, vs. The Rickey

Land and Cattle Company, a Corporation, Defend-

ant. Order for Appeal. Filed July 23, 1906. T. J.

Edwards, Clerk. James F. Peck, Charles C. Boyn-

ton. Solicitors for Defendant and Apx^ellant. Offi-

ces 911 Laguna St., San Francisco, Cal.

Bond on Appeal.

Know all men by these presents, that we, Rickey

Land and Cattle Company, as principal, and S.

Trask and H. C. Cutting, as sureties, are held and

firmly bound unto James Nichol, F. Feigenspan, An-

gus McLeod, Mary T. Shaw, De Witt Crowninshield,

M. J. Green, C. F. Meisner, Hamilton Wise, J. F.

Holland, C. F. Holland, Thos. Hall, E. S. Cross, D. J.

Butler, J. S. Sweetman, John Compston, J. C. ]\Iills,

A. W. Green, and the Spragg & Woodcock Ditch

Company, a corporation, in the full and just sum of

five hundred dollars, to ho ])aid to tlio said James

Nichol, F. Feigenspan, Angus McLeod, ^lary T.
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Shaw, De Witt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and the Spragg & Woodcock Ditch Company, a cor-

poration, certain attorney, executors, administrators

or assigns; to which pajnnent, well and truly to be

made, we bind ourselves, our heirs, executors and ad-

ministrators, jointly and severally, by these presents.

Sealed with our seals and dated this 23d day of July,

in the year of our Lord one thousand nine hundred

and six. Whereas, lately at a Circuit Court of the

United States for the Ninth Circuit, District of Ne-

vada, in a suit depending in said court, between

James Nichol, F. Feigenspan, Angus McLeod, Mary

T. Shaw, De Witt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and the Spragg & Woodcock Ditch Compan}^, a cor-

poration, are complainants, and the Rickey Land and

Cattle Company, a corporation, is defendant, an in-

terlocutory order and decree was rendered against

the said Rickey Land and Cattle Company and the

said Rickey Land and Cattle Company, a corpora-

tion, having obtained from said court an order al-

lowing it to appeal to reverse the said order and de-

cree in the aforesaid suit, and a citation directed to

the said James Nichol, F. Feigenspan, Angus Mc-
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Leofl, Mary T. Shaw, De Witt Crowninshield, M. J.

Green, C. F. Meisner, Hamilton AVise, J. F. Holland,

0. F. Holland, Thos. Hall, E. S. Cross, D. J. Butler,

J, S. Sweetman, John Compston, J. C. Mills, A. W.

Green and the Spragg & Woodcock Ditdi Company,

citing and admonishing them to be and appear at a

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California.

Now, the r-ondition of the above obligation is such,

that if the said Rickey Land and Cattle Company, a

corporation, shall prosecute its said appeal to effect

and answer all damages and costs if it fail to make its

plea good, then the above obligation to be void ; else

to remain in full force and virtue.

[Corporate Seal]

RICKEY LAND AND CATTLE CO., INC.

By T. B. RICKEY, President. [Seal]

S. TRASK. [Seal]

H. C. CUTTING. [Seal]

Acknowledged before me the day and year first

above written.

[Court Seal] F. D. MONCKTON,
Clerk U. S. Circuit Court of Appeals for the Ninth

Circuit.

United States of America,

District of Nevada,—ss.

S. I'l'ask and H. C. Cutting, lacing duly sworn, each

for himself deposes and says that he is a freeholder
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in said district and is worth the sum of five hundred

dollars, exclusive of property exempt from execu-

tion, and over and above all debts and liabilities.

S. TRASK.
H. C. CUTTING.

Subscribed and sworn to before me, this 23d day of

July, A. D. 1906.

[Court Seal] F. D. MONCKTON,
Clerk U. S. Circuit Court of Appeals for the Ninth

Circuit.

[Endorsed] : No. 796. United States Circuit

Court, District of Nevada, for the Ninth Circuit.

James Nichol, et al., Complainants, vs. Rickey Land

and Cattle Company, a Corporation, Defendant.

Bond on Appeal. Form of Bond and Sufficiency of

Sureties Approved. Wm. W. Morrow, Judge. Filed

July 23, 1906. T. J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 796.

JAMES NICHOL et al.,

Complainants,

vs.

RICKEY LAND AND CATTLE COMPANY,
Respondent.
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Clerk's Certificate to Transcript.

1, T. J. Edwards, Clerk of the Circuit Court of the

United States, Ninth Circuit, District of Nevada, do

hereb.y certify that the foregoing fifty-one tyjoewrit-

ten pages numbered from 1 to 51, inclusive, are a true

copy of the record and proceedings in the cause there-

in entitled. Tliat the cost of this record is $45.80,

and the same has Ijeen paid by the appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said, at Carson City, Nevada,

this 30th day of August, 1906.

[Seal] T. J. EDWARDS,
Clerk.

Citation on Appeal.

UNITED STATES OF AMERICA—ss.

The President of the United States, to James Nichol,

F. Feigenspan, Angus McLeod, Mary T. Shaw,

Dewitt Crowninshield, M. J. Green, C. F.

Meissner, Hamilton Wise, J. F. Holland, C. F.

Holland, Thos. Hall, E. S. Cross, D. J. Butler,

J. S. Sweetman, John Compston, J. C. Mills, A.

W. Green, and Spragg-Woodcock Ditch Com-

pany, a Corporation, and Tlieir Soli<^itors,

Messrs. Mack and Farrington and Geo. S.

Green, Greeting

:

You are hereby cited an dadmonished to be and ap-

pear at a United States Circuit Court of A])peals

for the Ninth r^ircuit, to ])c lioldcn at tlic citv of San
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Francisco, in the State of California, within thirty

days from the date hereof, pursuant to an order al-

lowing an appeal, of record in the clerk 's office of the

United States Circuit Court for the District of Ne-

vada, wherein Eickey Land and Cattle Company, a

corj)oration, is appellant, and you are appellees, to

show cause, if any there be, why the decree rendered

against the said appellant, as in the said order allow-

ing appeal mentioned, should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable W. W. MORROW, United

States Circuit Judge for the United States Circuit

Court, Ninth Circuit, this 23d day of July, A. D. 1906.

WM. W. MORROW,
United States Circuit Judge.

Due service of the within citation admitted this

3d day of July, 1906.

MACK & FARRINGTON,
Solicitors for James Nichol et al.

[Endorsed] : No. 796. U. S. Circuit Court, Dis-

trict of Nevada, for the Ninth Circuit. James

Nichol et al., Complainants, vs. Rickey Land and

Cattle Company (a Corporation), Defendant. Cita-

tion on Appeal. Filed August 30th, 1906. T. J.

Edwards, Clerk U. S. Circuit Court, District of Ne-

vada.
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[Endorsed]: No. 1:^72. United States Circuit

Court of Appeals for the Ninth Circuit. Rickey

Land and Cattle Compan.y, a Corporation, Appellant,

vs. James Nichol, F. Feigenspan, Angus INIcLeod,

Mary T. Shaw, Dewitt Crowninshield, M. J. Green, C.

F. Meissner, Hamilton Wise, J. F. Holland, C. F.

Holland, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and Spragg-Woodcock Ditch Company, a Corpora-

tion, Appellees. Transcript of Record. Upon Aj)-

peal from the United States Circuit Court for the

District of Nevada.

Filed September 5, 1906.

F. D. MONCKTON,
Clerk.
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IN THE

Imteb BMtB Oltrrmt Olnitrt nf Appeals

FOR THE NINTH CIRCUIT.

Rickey Land and Cattle Company, a

Corporation,

Appellant^

vs.

James Nichol, F. Feigenspan, Angus

McLeod, Mary T. Shaw, DeWitt

Crowninshield, M. J. Green, C. F.

Meissner, Hamilton Wise, J. F. Hol-

land, C. F. Holland, Thos. Hall,

E. S. Cross, D. J. Butler, J. S. Sweet-

man, John Compston, J. C. Mills,

A. W. Green, and Spragg-Woodcock

Ditch Company (a Corporation),

Appellees.

APPELLANT'S OPENING BRIEF.

The essential facts of this case are as follows:

On June lo, 1902, Miller & Lux, a corporation or-

ganized under the laws of California, commenced an

action in the United States Circuit Court for the Dis-



trict of Nevada against one Thomas B. Rickey and ap-

pellees herein, all citizens of the State of Nevada, to

enjoin them from diverting water from the Walker

River, a stream rising in the eastern part of the State

of California and flowing into and through the western

part of the State of Nevada, and alleged that said de-

fendants were depriving said Miller & Lux from the

use of water on its lands in the State of Nevada.

Said Thomas B. Rickey owned certain lands and

water rights on the Walker River in the State of Cali-

fornia and higher up on the stream than the lands of

Miller & Lux in the State of Nevada.

On August 6, 1902, said Thomas B. Rickey trans-

ferred his lands and water rights in the State of Cali-

fornia to the Rickey Land and Cattle Company, ap-

pellant herein, a corporation organized under the laws

of the State of Nevada.

On October 15, 1904, the Rickey Land and Cattle

Company, appellant herein, commenced two actions in

the Superior Court of Mono County, State of Califor-

nia, against appellees herein and others, to quiet its

titles to certain waters of the Walker River in the

State of California, appurtenant and riparian to its

lands in the State of California.

Summons was served on all the appellees herein and

all the appellees herein appeared in said actions and

filed general demurrers in said actions in Mono County,

State of California, prior to the 28th day of Decem-

ber, 1904.



On the 5th day of January, 1905, the appellees herein

filed cross bills in the original action against said

Thomas B. Rickey and subpoenas ad respondendum is-

sued on said cross bills were served on said T. B. Rickey

on the 25th day of January, 1905.

On the 28th day of January, 1905, this action was

commenced by appellees herein to enjoin said Rickey

Land and Cattle Company from prosecuting said ac-

tions in Mono County.

Certain of the questions involved in this appeal were

considered by this Court in the cases of the Rickey

Land and Cattle Company vs. Henry Wood ct al, and

the Rickey Land and Cattle Company vs. Miller &
Lux et al; numbered 1365 and 1366, respectively, which

cases are now pending before the Supreme Court of

the United States on petitions for writs of certiorari.

One question, namely, the jurisdiction of the United

States Circuit Court for the district of Nevada in a

local action over property and water rights wholly in

the State of California, which is likewise involved in

this appeal, was determined adversely to appellant's

contention in the case of the Rickey Land and Cattle

Company vs. Miller & Lux, No. 1366, and the ques-

tion of the jurisdiction of the United States Circuit

Court, in an action to enjoin the diversion of specific

water from a stream, to entertain a cross bill filed by

one defendant against a co-defendant in said action,

both of whom were citizens of the same State, which

is likewise involved in this appeal, was also determined



by this Court contrary to appellant's contentions in

the case of the Rickey Land and Cattle Company vs.

Henry Wood et al, No. 1365.

As both of these questions were discussed (]uite fully

on those two appeals, we will not at this time venture

to impose on your Honors with further lengthy argu-

ments in support of the contentions thereunder, but

there is one question of importance in this case that did

not arise in the above cases and it thus differentiates

the present case from the two above cases.

As will be observed from the above statement of

facts, the summons was served and the defendants ap-

peared in the actions commenced in Mono County

prior to the filing of the cross bills or the issuing of any

process on behalf of appellees herein, whereas in the

case of the Rickey Land and Cattle Company vs. Henry

Wood ct al, the cross bill was filed and the subpoena

served prior to the service of summons on Henry

Wood ef al, in the Mono County suit.

It is the contention of appellant that there is no

conflict of jurisdiction between the suits commenced

by appellant in Mono County, California, and the pro-

ceedings under the cross bills filed by appellees in the

action of Miller & Lux vs. Rickey, filed in the Ignited

States Circuit Court for the district of Nevada. Ap-

pellant's contention is that the action commenced in

Nevada had as its subject matter property located ex-

clusively within the State of Nevada. That, the action

bein;: local, the jurisdiction of the court in that action



was limited to a subject matter lying within the terri-

torial limits of the district of Nevada. Likewise as to

the actions in California which are actions to quiet title

to real property situated in California. These actions,

being local, the jurisdiction of the court therein is

confined exclusively to the subject matter located within

the State of California. Thus the jurisdiction in the

Nevada actions is confined to a subject matter in the

State of Nevada, and the jurisdiction of the subject

matter in the California actions is confined to the State

of California, and there is no room or possibility for

any conflict of jurisdiction. Northern Indiana R. R.

Co. vs. Michigan Central R. R. Co., 15 How., 233.

The fact that the subject matter of the action com-

menced in the court of the State of Nevada is an ease-

ment in a stream which flows through and out of the

State of California into and through the State of Ne-

vada cannot transfer that portion of the easement which

is in the California part of the stream into the State

of Nevada. Nor does the fact, that the lands, to which

this easement is appurtenant, happen to lie in the State

of Nevada, have the effect of transferring the locus of

the easement in the California portion of the stream out

from the State of California and into the State of Ne-

vada. Nature fixes the location of the easement. It

follows the stream. That part of the easement which

is imposed upon the portion of the stream that lies in

the State of Nevada is located within the State of Ne-

vada, and that portion of the easement which is im-



posed on that portion of the stream which lies within

the State of California is in the State of California.

The fact that the lands to which that portion of the

easement which is imposed upon the stream flowing in

the State of California is appurtenant to lie the State of

Nevada, can by no possibility transfer the locus of that

easement out from the State of California into the State

of Nevada, which seems to have been the theory of the

Court below.

But assume that the fact that the easement in the

stream is appurtenant to lands lying in Nevada has the

effect to transfer the locus of that portion of the ease-

ment that is imposed upon the stream flowing in the

State of California out from the State of California

and into the State of Nevada, then that very fact would

locate the subject matter of the action commenced in

the State of Nevada entirely within the State of Nevada

and outside of the territorial limits of the jurisdiction

of the California court.

This very fact would render it impossible for there

to be any conflict between the jurisdiction of the re-

spective courts; the subject matter of one suit being

confined to the State of Nevada, and the subject mat-

ter of the other suit being confined to the State of Cali-

fornia; thus the subject matter of the two controversies

is distinct and different and the only basis for a con-

flict of jurisdiction does not exist.



The foregoing questions were argued somewhat elab-

orately in the above-referred-to appeals, wherein many

cases were cited to support appellant's contentions.

But in the present case, for the purposes of argu-

ment, assuming that somehow there is a conflict be-

tween the jurisdiction of the court of the State of Ne-

vada and the court of the State of California, in these

respective actions, still there is a well settled rule that

"Where a State court and a court of the United

States may each take jurisdiction, the tribunal

which first gets it, holds it to the exclusion of the

other until its duty is fully performed and the juris-

diction invoked is exhausted. * * * It is main-

tained as a principal of universal jurisprudence that

where a jurisdiction has attached to a person or

thing, it is, unless there is some provision to the con-

trary, exclusive in effect until it has wrought its

function." Taylor vs. Taintor, i6 Wall., 366-370.

"The rule is that the tribunal which first acquires

jurisdiction of a cause by the issuance and service of

process is entitled to retain it to the end, without

interference or hindrance on the part of any other

court. And this rule, in its application to Federal

and State courts, being the outgrowth of necessity,

is a principle of right and of law which leaves

nothing to the discretion of a court and may not

be varied to suit the convenience of litigants." Mer-
ritt vs. Steel Barge Co., 24 C. C. A., 530-534, 79
Fed., 228-231.
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In the present case, from the facts as stated in the

record, it appears that the jurisdiction of the California

court completely attached on or before December 28,

1904, prior to which time appellees had not alone been

served with summons, but had appeared and filed a

general demurrer in the actions commenced in Mono

County, and thus affirmatively waived any objection to

the jurisdiction of the California court. Later, after

this waiver and consent on the part of appellees and

after the jurisdiction of the California court had thus

fully attached, the appellees, on the 5th day of Jan-

uary, 1905, filed cross bills against Thomas B. Rickey

in the action commenced by Miller & Lux in the United

States Circuit Court for the district of Nevada, on June

loth, 1902, and then, on the theory that the fact that the

Rickey Land and Cattle Company purchased its lands

and waters in California from Thomas B. Rickey gave

the Nevada court jurisdiction under the cross bills over

a controversy concerning said lands and waters in Cali-

fornia between appellees and said Rickey Land and

Cattle Company, it is contended that a conflict of juris-

diction has resulted between the United States Circuit

Court for the district of Nevada, proceeding under the

cross bills of appellees, and the State court of Califor-

nia, proceeding under the actions brought by appellant

in Mono County. From the above authorities it is

plain that, as the jurisdiction of the State court of Cali-

fornia had completely attached, at least a week prior to

the initiation of any proceedings in the Federal court,



assuming that there was any conflict of jurisdiction, it

is the Federal court that should stay its hand, until the

conclusion of the proceedings previously initiated in

the State court.

As was said in the case of Rogers vs. Pitt, 96 Fed.,

on page 670,

"The general rule is well settled that where dif-

ferent courts have concurrent jurisdiction, the court

which first acquires jurisdiction over the parties,

the subject matter, the specific thing, or the prop-

erty in controversy, is entitled to retain the jurisdic-

tion to the end of the litigation, without interfer-

ence by any other court. This rule is important to

the exercise of jurisdiction by the courts whose pow-

ers are liable to be exerted within the same spheres

and over the same subjects and parties. There is

but one safe road for all the courts to follow. By
adhering to this rule, the comity of the courts, Na-

tional and State, is maintained, the rights of the

respective parties preserved, and the ends of justice

secured, and all unnecessary conflicts avoided. Any
other rule would be liable at any time to lead to con-

fusion, if not open collision, between the courts,

which might bring about injurious and calamitous

results. This rule is elementary, and the citations

under all the authorities in its support would be

endless and useless."

Here follows over a half page of authorities.

Appellees' counsel in the court below conceded the

foregoing authorities to correctly state the law, but
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sought to differentiate them from the present case by-

arguing that while the controversies initiated by the

filing of these cross hills were not brought before the

court by the original bill filed by Miller and Lux

against T. B. Rickey et al in the United States Circuit

Court for the district of Nevada, yet they lay poten-

tially within the jurisdiction of the court under that

original bill. That is to say, that upon the filing of

the original bill by Miller and Lux, the court in Ne-

vada acquired a kind of potential jurisdiction that en-

abled it to embrace and take in all these other con-

troversies that were thereafter sought to be initiated by

the filing of these cross bills. Thus it was argued that

the subject matter of the action brought in the Nevada

court by Miller and Lux against appellees and Thomas

B. Rickey included not alone the controversy between

Miller and Lux and the defendants in that action, but

included all controversies that might be thereafter be-

gun and litigated between the defendants themselves

in that action by the filing of cross bills against each

other. The first jurisdiction, namely, that of the con-

troversy between Miller and Lux and the defendants

in that action, existed actually, and the jurisdiction of

the court in that action over controversies among the

co-defendants prior to the filing of the cross bills, ex-

isted potentially in the court in that action.

Thus at the time the suits were filed and the sum-

mons was served and the defendants appeared in the

actions in Mono County, while as yet no actual con-
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troversy had been initiated between appellees and

Thomas B. Rickey in the action commenced in the

State of Nevada, yet, as the Nevada court in that action

had potential jurisdiction over such controversy, the

filing of the actions in Mono County caused a conflict

between the jurisdiction of the two courts to arise.

If this argument is correct, the fact that the cross

bills were filed by appellees becomes immaterial.

The conflict in jurisdiction arose immediately upon

the filing of the actions in Mono County against ap-

pellees and the fact that later appellees decided they

would like to have the Nevada court proceed and try

this controversy has no weight in this case.

If this argument is correct, appellees need not have

filed the cross bills, but could have proceeded and

brought this action to enjoin the prosecution of this

suit in Mono County on the ground that the jurisdiction

to decide this controversy already lay potentially in

the Nevada court. It is true that they might not care

to file the cross bills and to invoke that jurisdiction and

cause these controversies to be tried in the Nevada

couit, yet they had the power to stop appellant from

initiating this controversy himself in the courts of the

State where all of his property lay, which were the only

courts that had jurisdiction to grant him a decree estab-

lishing his property rights.

The foregoing argument is obviously futile. Ap-

pellees filed these cross bills for the purpose of laying

a foundation for an action to enjoin the Rickey Land
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and Cattle Company from prosecuting its actions in

Mono County. They, nor no one else, would or could

dream of the possibility of enjoining these actions com-

menced in Mono County unless it be shown in some

manner that the same controversies existed and were in

the process of determination in the Nevada court.

Thus the cross bills were filed in the Nevada court in

order that a controversy might exist in the Nevada

court between appellees and the predecessor in interest

of the Rickey Land and Cattle Company. It followed

then, they argue, that when a controversy existed be-

tween appellees and Thomas B. Rickey, in the Nevada

court over the waters of the Walker River, and the

controversy existed in the California court between the

Rickey Land and Cattle Company and appellees over

the waters of the Walker River in the State of Califor-

nia, there arose a conflict of jurisdiction between the

courts sitting in the two States.

Assuming, without conceding the above argument to

be correct, yet, as the cross bills in the Nevada court

were not filed until some days after the jurisdiction of

the California court had completely attached, by the

service of summons and the appearance of the parties,

under the rules heretofore cited it is the Nevada court

that should stay its hand, and not the court of the State

of California.

The Rickey Land and Cattle Company had a right

to have its water titles in the State of California quieted

and established. This the court of the State of Nevada
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could not do, as the property of the Rickey Land and

Cattle Company lay wholly in the State of California.

Conant vs. Irrigation Co., 23 Utah, 628.

Under the very plain rule laid down in that case,

supported by the multitude of decisions by the Supreme

Court of the United States cited therein, Mr. Rickey

could not, nor could the Rickey Land and Cattle Com-

pany as his successor in interest, have filed any cross

bill or taken any action to quiet its titles in

California against appellees in the suit pending

in the State of Nevada. As appellees were

lower down on the stream than Mr. Rickey and appel-

lant herein, the only kind of a proceeding that he or ap-

pellant could have initiated against appellees, either in

the action theretofore commenced by Miller and Lux

against Mr. Rickey and appellees in the State of Ne-

vada, or in an action commenced in the State of Cali-

fornia, would have been a proceeding to quiet appel-

lant's title, but as all of appellant's titles were located

and lay exclusively within the State of California, any

action to quiet these titles would have to be commenced

in the State of California, which was, consequently, the

only jurisdiction in which appellant could have ini-

tiated such an action.

Thus, if appellees' arguments are correct, the simple

fact that Miller and Lux commenced an action against

appellees and Thomas B. Rickey in the Nevada court

was of itself sufficient to tie the hands of Mr. Rickey

and his successor in interest, the Rickey Land and Cat-
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any controversy which could establish or determine the

titles to appellant's property in California as against

appellees.

Thus it is manifest that this argument, based on the

so-called potential jurisdiction that existed in the court

of Nevada in the action commenced in the State of

Nevada by Miller and Lux against appellees and

Thomas B. Rickey over controversies between appel-

lees and the Rickey Land and Cattle Company, is in-

sufficient. The respective rights of the parties herein

are to be determined, not by potential jurisdiction, but

by actual jurisdiction. The court that first has actual

jurisdiction over the subject matter in a controversy

should be permitted to hold that jurisdiction until the

controversy has been determined. The court has po-

tential jurisdiction over any controversy over which it

may have actual jurisdiction after suit is brought.

The test is the actual exercise of jurisdiction over a

controversy in a court and not the power of the court

to exercise jurisdiction in a controversy that may, or

may not, be initiated. The court that first actually

exercises jurisdiction over a controversy is the one that

shall continue to exercise that jurisdiction without in-

terference.

Any two courts having concurrent jurisdiction have

potential jurisdiction over all controversies over which

they have concurrent jurisdiction, but it has never been

argued that this potential jurisdiction existing in a
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court until it has become actual by the initiation of a

controversy is any basis for an injunction prohibiting

any controversy being decided in another court having

jurisdiction thereover where the proceedings in the

latter court were initiated first and where the latter

court first actually acquired complete jurisdiction over

the controversy by the service of process or the appear-

ance of parties.

The precise question here at issue was determined in

the case of Rogers vs. Pitt, 96 Fed., 668-673. I" that

case the original action was brought in the State court

in the State of Nevada to determine a controversy be-

tween Pitt and Markers, Rogers' predecessor, over

rights to the water flowing in the Humboldt River.

While the action was pending in the State court,

Rogers, a citizen of the State of California, purchased

the property from Markers. Rogers then brought an

action in the United States Circuit Court to determine

a controversy over the same waters between himself and

Pitt. He did this before Pitt took any step in the

State court to make Rogers a party to the proceeding

then pending in that court. After Rogers invoked the

jurisdiction of the Federal court, Pitt proceeded to

make Rogers a party to the action theretofore pending

in the State court, as the successor in interest to Mark-

ers, and Rogers then brought this proceeding in the

United States court to enjoin Pitt from prosecuting

the action in the State court as against Rogers.
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In this case the potential jurisdiction of the State

court over the controversy between Rogers and Pitt was

absolutely clear. The property purchased by Rogers

from Markers was the very subject matter of the suit

pending in the State court.

The transfer of this property from Markers to Rog-

ers could not take it out of the jurisdiction of the State

court in the action pending between Pitt and Markers

at the time of the transfer. A sale of property over

which a court has jurisdiction was never known to oust

the court of jurisdiction over the property. Thus in

this case the State court had actual jurisdiction over

the property, and over the controversy concerning the

property, prior to the initiation of the action in the

Federal court. But the sale of Markers to Rogers

seems in a way to have abated the action in the State

court until Rogers was made a party thereto. Thus it

was held that when Rogers brought the action against

Pitt in the Federal court and served the process, the

Federal court was the only court that actually had full

and complete jurisdiction over the controversy. That

being so, the Federal court having full and complete

jurisdiction over the controversy between Rogers and

Pitt, whereas up to that time the jurisdiction of the

State court in the action pending between Pitt and

Markers, Rogers' predecessor, was only potential, as

to Rogers, and dependent upon Pitt's initiating pro-

ceedings in the State court to make Rogers a party to

tlial action, the actual jurisdiction in the Federal court
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was held to have precedence, and Pitt was enjoined

from proceeding any further in the State court. The

reasoning of Judge Hawley on the foregoing premises

is as follows:

"It is, of course, true that there was at that time

a suit pending in the State court in which steps

could have been previously taken that would have

invested that court with full jurisdiction to hear

and determine the merits of this case. It is not,

however, what might have happened,—what steps

miight have been taken,—but the pivotal question is,

what was the condition at that time under the steps

that had been taken. This, it seems to me, is the

true test to be applied to the facts set forth in this

petition."

The foregoing rule is truly applicable to this case.

In this case it may be true that had appellees filed their

cross bills and served process thereon in the action

pending in the Nevada court before the complaints

were filed and the process was served upon appellees in

the California court, that the Nevada court would

have jurisdiction over the controversy, but, as Judge

Hawley said,

"It is not what might have happened,—what

steps might have been taken,—but the pivotal ques-

tion is, what was the condition at that time under

the steps that had been taken."
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The condition at the time the cross bills were filed

was that theretofore the actions had been commenced

in the California courts and the process thereon had

been served and the defendants therein had appeared

and submitted themselves to the jurisdiction of the

court.

This brings us to another phase of this controversy.

The fact that, prior to the filing of the cross bills to the

action in the Nevada court, appellees appeared and

submitted themselves to the jurisdiction of the Califor-

nia court amounted to a waiver on the part of appellees

to object to proceedings in the California court on the

ground that the same were in conflict with proceedings

afterward initiated by themselves on the cross bills filed

in the Nevada court. On this proposition also the case

of Rogers vs. Pitt, supra, is distinctly in point. Judge

Hawlcy there said,

"Whatever the rights of defendants may have

been at the time of the institution of the suit in this

court, if they had taken proper steps to stay the

proceedings in this court as a matter of comity be-

tween the State court and this court, it is clear to

my mind that by coming into this court after serv-

ice of process upon them and submitting themselves

to its jurisdiction, they waived their rights to have

the case tried in the State court."

Wherefore, we respectfully submit:

First, That there exists no conflict of jurisdiction
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between the California court and the United States Cir-

cuit Court for the district of Nevada by virtue of these

actions, by reason of the fact that the subject matter of

the action brought in the State of Nevada lay wholly

within the State of Nevada, and the subject matter of

the action brought in the State of California lay wholly

in the State of California, and therefore there was no

room for any conflict in jurisdiction.

Second, Assuming that there is a conflict of jurisdic-

tion between the court of Nevada, under the cross bills

filed by appellees, and the action commenced in the

State court of California by appellant; yet we contend

that as the process in the action commenced in the Cali-

fornia court was served and the appellees appeared

therein prior to the filing of the cross bills or the initia-

tion of any proceedings in the Nevada court, that the

California court first acquired complete jurisdiction

over the controversy between appellant and appellees

and is entitled and should be permitted to retain that

jurisdiction to the end of the litigation without inter-

ference by any other court.

Wherefore, we respectfully submit that the Circuit

Court erred in enjoining the appellant herein from

prosecuting the said actions in Mono County.

JAMES F. PECK,
CHAS. C. BOYNTON,

Solicitors for Appellant.
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APPELLEE'S BRIEF

STATEMENT OF THE CASE

On June 10, 1902, Miller and Lux, a California

corporation, filed its bill of complaint against

Thomas B. Rickey and many other persons, in the

United States Circuit Court for Nevada, to obtain an

injunction restraining defendants from diverting the

waters of Walker River above complainants' lands to

its prejudices.



Subpoenas were duly issued ])y said United

States Circuit Court June lOtli, 1902, and served

upon Thomas B. Rickey and the other defendants.

Thomas B. Ricke}^ thereafter entered his appearance

and filed his plea to the jurisdiction of the court,

which plea was overruled. (Trans, p. 4; 127 Fed. 573).

Thereupon the said Rickey filed his answer. (Trans,

p. 4; 146 Fed. 574).

The other defendants entered their appearances

and filed answers and cross complaints against Miller

and Lux and also against Rickey and certain other

co-defendants. Demurrers to the cross complaints or

cross bills of the other defendants against Miller and

Lux were sustained upon the ground that the matters

were purel^y defensive in their nature and character

and could be and were set up in the answers filed by

them respectively, but the cross bill against co-defen-

dants were held to be proper. (146 Fed. 577).

On August 6th, 1904, which was after the appear-

ance and answer of the said Thomas B. Rickey in the

case in the United States Circuit CoTirt as aforesaid,

said Thomas B. Rickey caused the Rickey Land and

Cattle Company to be incorporated under the laws of

the State of Nevada (Trans, p. 7), and conveyed to

that Company the water right which he was claiming

and which he was defending in the suit tlien pending

in the United States Circuit Court (146 Fed. 584).

On October 15th, 1904, said Rickey Land and Cat-

tle Company commenced two actions in the Superior

iCourt ill the County of Mono, State of California,

against Miller and Lux, the appellees herein and a
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large number of other persons (Trans, pgs. 8 and 9)

.

Summons in tlie latter actions were issued and serv-

ed upon the appellees herein, who appeared and filed

demurrers to said actions upon the grounds

:

(1). That the complaints did not state a cause of

action.

(2). That the court did not have jurisdiction

(Trans, pgs. 29 and 30).

On January 28th, 1905, while these demurrers

w^ere still pending in the Superior Court of Mono

County, appellees herein filed a bill of complaint in

the United States Circuit Court for Nevada, against

the Rickey Land and Cattle Company, praying that

such company be enjoined from prosecuting the suits

brought by it in the California Court upon the ground

that the issues therein involved were the same as

those involved in the suit then pending in the United

States Court.

It was further alleged that the subpoenas issued

by the said United States Circuit Court upon said

cross bills were served upon said Thomas B. Rickey

on January 7, 1905, and prior to the time of the ser-

vice of the summons upon appellees in the Mono
County suits.

It was further alleged that the necessary effect of

such actions in the Mono County Court was to bring

for trial and determination the same issues involved

in the said United States Circuit Court, so far as re-

lated to the issues between appellees and the said

Thomas B. Rickey, and to obtain from said Superior
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of the determination of the same hy the United

States Circuit Court and thereby defeat the jurisdic-

tion of the latter court in the suit then pending be-

fore it and to hinder and embarrass that court in the

trial of said issues and in the enforcement of any de-

cree which that court may render in the suit then

pending before it.

In the affidavit filed by Thomas B. Rickey, in re-

sponse to the order to show cause why the Rickey

Land and Cattle Company should not be restrained

from prosecuting said suits in the said California

Court, it was denied that the writs of subpoena upon

appellants' cross bills were served prior to tlie ser-

vice of the simmions in the California case upon ap-

pellees, but, on the contrary, it was alleged that the

summons issued out of the California Court were

served upon the appellees therein before the subpoe-

nas upon the latter 's cross-bill had been served.

(Trans, p. 50).

If the fact as to priority of service should ])e ma-

terial, the presumption upon this appeal will be that

the allegations of appellees as to the ])riority of ser-

vice are correct, as upon this appeal all intendments

are in favor of the correctness of the ruling of the

court below, it being a well established rule of ajipel-

late procedure that where there is a coiitliet of evi-

dence upon any material fact, the finding of the trial

court will not be disturbed.

'V\w trial court, after due hearing, entered its

order enjoining the Rickey Land and < 'attic Com-
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pany from prosecuting its suits in the California

Court, pending a final hearing and determination of

the suit then pending before the United States Cir-

cuit Court, and the further order of tliat court ; and it

is from said order and decree that this appeal is

taken by the Rickey Land and Cattle Compan}^

(Trans, pgs. 58 and 60).

POINTS AND AUTHORITIES.

I.

All the questions involved in this case have been

decided adversely to appellant by this court in the

case of the Rickey Land and Cattle Company vs.

Miller and Lux and the Rickey Land and Cattle Com-

pany against Wood (152 Fed. pgs. 11 and 19), as well

as b}^ the court below (146 Fed. 574), excepting pos-

sibly the single point, based upon the fact that ap-

pellees herein filed demurrers to the complaints in

the California suits before they sought to obtain an

injunction from the United States Court restraining

the further prosecution of the California cases. This

point, it is said, was not involved in the other cases,

and it is argued that the filing of the demurrers in the

California cases b}^ appellees waived any objection

by them to the jurisdiction of the California Court

and gave that Court priority of jurisdiction as

against the United States Court.

It may be conceded, for the purposes of this case,

that the California Court had concurrent jurisdiction

over the United States Court over the subject of the
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action, and it may also l)c coiu'odcd that in such a

case the rule is that the court first acquiring jurisdic-

tion over the parties, or the property in controversy,

is entitled to retain the jurisdiction to the end of the

litigation without further interference from any

other court. It may also be conceded, for the purposes

of this argument, that all the parties to such litiga-

, tion may by consent give one of the courts having

such concurrent jurisdiction preference to the other

and by submitting themselves to the jurisdiction of

the court thus preferred estopped themselves from

endeavoring afterward to transfer the litigation to

the other court.

It must be borne in mind, however, that the par-

ties had already submitted themselves to the juris-

diction of the United States Court and that the latter

had acquired complete jurisdiction over both the sub-

ject matter of the action and the parties thereto long

prior to the institution of the suits in the California

Court. The suit by Miller and Lux against Thomas B.

Rickey and the appellees herein was conunenced in

the United States Circuit Court June 10th, 1902.

Rickey and all of the other parties to that suit had

appeared, and the United States Court had obtained

jurisdiction, long prior to the commencement of the

Mono County suits (146 Fed. 584). Speaking with

reference to tliis jioint. Judge llawley said:

'*The fact that some of the cross-bills were not

filed unfil after the service of ]>rocess was niad^^

ui)on the parties in the Mono County suits is

wholly innnaterial. The jurisdiction in this court
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does not in any manner depend upon the question

as to the service of process in the Mono County
suits. The only jurisdiction which this court is

called upon to assert was obtained in the proceed-

ings had in the suit of Miller and Lux v. Rickey
et. al. (No. 731), which was long prior to the com-

mencement of the Mono County suits, as will here-

after more fully appear. '

'

After citing and quoting from many authorities

Judge Hawley further said:

"The object and purpose of the Rickey Land
and Cattle Company in the commencement in the

suits in question in Mono County, Cal., is to take

to another court the questions which have long

been, and still are, properly in litigation in this

court, and this is sought to be done in order to

forestall and nullify, if possible, any decision or

decree which this court may render regarding

issues of which it first obtained full and complete

jurisdiction. The impropriety and inadmissibility

of such proceedings in the light of the established

fundamental rules of our judicial system is man-
ifest. The suits in this court will quiet and settle

the title or rights of the respective parties to the

flowing waters of Walker River. The enforcement

of the rule that the court which first takes juris-

diction of the parties and subject matter if a suit

must retain and exercise it to the exclusion of any
and all proceedings in other courts until its juris-

diction is exhausted by the final judgment or de-

cree is absolutely essential to the due and proper

administration of justice. This duty it owes to it-

self, as well as to the litigants, in seeing that its

own jurisdiction is not impaired. The litigants
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have the right to liavc thr- case tried in tlie eourt

where jiirisdic'tion was first obtained, and should

not be harassed or annoyed, or compelled to go to

another court and there try the identical ques-

tions which will properly arise in the court where
the suit was originally commenced and is still

pending. Such a rule, properly applied, should be

rigidly enforced, not onl}" to prevent unseemly

conflicts in the court, but to protect the litigants

who are properly before this court."

So also this court said when the question came l)e-

fore it:

''As is apparent from the record, the Itickey

Land and Cattle Company came into the property

rights of Thomas B. Rickey after the suit to quiet

title was begun in the Circuit Court for the Dir^-

trict of Nevada, and after Rickey liad answci^ed

therein, and the court had acquired full and com-

plete jurisdiction, both over the subject matter of

the suit and over the person of Rickey." (152

Fed. 21).

There then remains the single question whether

the fact that certain of the appellees herein hied de-

murrers to the complaint in the California Court, be-

fore they applied to the United States Court for an

injunction against further proceedings in the Cali-

fornia court, estopped them from the rijiht to ap])ly

for such an injunction.

The record in the case at bar shows that one of the

grounds of the dcniurrci' interposed by tlic appellees

in the California coui't, w as that the California court

did n<»l liave jiirisdictioji. The record does not show.
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however, whether the complaint in the California

court made any reference to the case then pending

in the United States Court. If the complaint in the

California court set up sufficient facts to show that

the subject matter of the action and the parties

thereto, were already subject to the jurisdiction of

the United States Court in a suit then pending before

it, the lack of jurisdiction in the California court

could have been raised by demurrer. If, however, the

complaint in the California court was silent as to the

case then pending in the United States Court, the

question of jurisdiction could not be raised by de-

murrer. Because of the silence of the record in this

respect the only presumption that can be indulged in

is that the complaint in the California court did

show the pendency of a case, involving the same

issues, in the Federal Court, and the demurrers ex-

pressly reserved and raised an objection upon that

ground.

The demurrers, therefore, did not waive any of

the jurisdictional rights of appellees in the California

court because, at the threshold of their entrance into

that court, they protested against the court's juris-

diction.

If we cannot indulge in any presumption as to the

allegations of the complaints in the California court,

or if it be assumed that there was nothing in those

complaints to show lack of jurisdiction, the question

as to jurisdiction could not be raised by demurrer,

but could only be raised by answer in the nature of a

plea in abatement. Hence the filing of a demurrer.
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even though it did not attempt to raise the question

of jurisdiction, would not waive the right of the de-

murring defendant to plead the pendancy of the

action in the Federal Court in abatement, when he

filed his answer, as it is a self-evident proposition

that a right, or privilege, cannot be waived by a fail-

ure to assert it until there has been first an opportu-

nity to assert it. As is said in Abbott 's Trial Brief (2d

Ed.) Vol. 2, p. 976:

''If a defect of jurisdiction appears upon the

face of the complaint, it is generally taken advan-

tage of by demurrer or motion. But when the

want of jurisdiction is not thus apparent, the

question ma.y be raised by plea in abatement at

common law, or by answer under the code proced-

ure. In inferior courts, proof of want of jurisdic-

tion is admissible under the general issue, but in

other tribunals, the facts showing a defect of

jurisdiction must be specially pleaded."

And again, in the same work, at p. 1199, it is said:

"It is the better opinion that even in a court

of general jurisdiction, while an unqualified ap-

pearance waives all objection to jurisdiction

founded on the mode or place of service of sum-

mons, such o])jections, not appearing on the face

of the complaint, may be taken by answer and are

not under the new procedure, wai\-c(l by Ix'ing

joined with defenses on the merits."

So ill tlie case at ))ai", appellees would have had

the right in the California court, if theii' deiiiun'ei's

were overruled, to plead the ])eii(leii<'y ol' th(^ ease in
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the Federal Court as a bar to the suits in the Califor-

nia court. Upon the filing of this plea the California

court would doubtless have instructed appellees to

call the Federal Court's attention to the matter, if

they had not already done so, in order that the latter

court might determine whether or not its jurisdiction

had been infringed upon by the bringing of the action

in the California court; because there is no coimnon

arbiter between the State and Federal courts, and

comity between them becomes a necessity and be-

comes a law which cannot be disregarded, and when

a Federal Court is first in possession of the subject

of the litigation, it must be left to that court to deter-

mine when its possession and control of the property

are ended, without interference from a State court.

(Swinnerton vs. Ore. Pac. Ry., 123 Cal. 417).

Appellees, however, were not bound to wait

until their demurrers were overruled and their pleas

in abatement filed, before calling the Federal Court's

attention to the trespass upon its jurisdiction. On the

contrary, it was their duty to call the Federal Court 's

attention to the matter at the earliest opportunity.

This they did—their rights, so far as the California

cases were concerned, being protected in the mean-

time, b,y filing their demurrers, which was perfectly

proper; for as was said in the National Steamship

Company vs. Tubman, 106 U. S. 118, "they were not

bound to desert the cases in the State Court and let

their adversary take judgment by default against

them" in that tribunal.
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n.

Appellant's arj^iimont against the so-called "po-

tential right" of the Federal Court to determine the

matters in controversy between appellant and the

appellees herein, arising under the latter 's cross-

bills, prior to the actual filing of the cross-bills and

service of process thereon, is based upon the premise,

as we understand it, that there cannot be any such

thing as potential jurisdiction over any controversy

until actual jurisdiction after suit is brought. This

may be conceded in the terms stated, but the argu-

ment of appellant overlooks, first, the fact tliat Ion,';-

prior to the commencement of the California suits,

the Federal Court had acquired comj^lete jurisdiction

of the subject matter and of the parties in the suit of

Miller and Lux against Rickey and appellees herein:

and, second, the fundamental principle that when a

court of equity has once obtained jurisdiction of the

subject matter and the parties, it has the power

thereafter to do all things necessary to give full re-

dress and render complete justice as between all par-

ties, who are entitled to invoke sndi ])()wer thus ex-

isting in the court, by cross-bill, if necessary, against

their co-defendants, as well as by an answer praying

for affirmative relief against the complainant. The

filing of a cross-bill in siu'h a raso is not tlio

l)ringing of a new suit any more tliaii the filing <»!' an

answer praying for allirmativc rolieC. Tlie (*r<)ss-])ill

is simply ancillary to the suit in whicli it is filed aiid

the jurisdiction of the court to iiinintnin siich i\ cross-
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bill is dependent upon the jurisdiction of the court

to maintain the original suit in which it is filed. (146

Fed. 584; 152 Fed. 18 and cases cited).

The argument of appellant, if correct, would give

the Federal Court exclusive jurisdiction of all ques-

tions of fact and law arising upon the bill of com-

plaint and the answers of the defendants in its court

in the case at bar while the state court would have

exclusive jurisdiction of all questions of facts and

law arising upon the cross bills of defendants and

the answers thereto, although all the parties were

before both courts and the subject matter of the suits

was the same in each court. In this, as in all similar

litigation, the questions of law and facts arising upon

the complaints, answers and cross-complaints are so

interblended that it would be impossible to pass upon

one without affecting the others, and the confusion

and uncertainty that would result if two separate,

independent tribunals should thus attempt to parcel

out and settle the controversies involved in the pres-

ent litigation would be intolerable, and emphasizes

the necessit}^ of enforcing in this case, as well as in

all others, the rule for which we are contending.

The case of Rodgers, v. Pitt, 96 Fed. 668, cited in

appellant's opening brief, does not aid appellant. In

that case the action was commenced first in the State

Court, but Judge Hawley said
: '

' There is no pretense

that the State Court ever acquired any jurisdiction

over him (Rodgers) until long after the commence-

ment of the suit and service of the process in this
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roiirt" (p. fi71), and in the same case Judge Ilawloy

also said:

. . tlicre is need of but one trial and the par-

ties should not be compelled to be and appear in

both courts at the same time, and litigate sul)stan-

tially the same question. The proceedings in the

or.e court or the other should be stayed at least,

until the other has finally disj^osed of the suit be-

for it; and then, if any question remains to be

disposed of, the other court might be called upon
to decide it. Union Mut. Life Ins. Co. v. Univer-

sity of Chicago, (Fed. 443, 447; Foley v. Hartley,

72 Fed. 570, 574; Zimmemian v. So Relle, 25 C. C.

A. 518, 80 Fed. 417, 420; Hughes v. Green 28 C. C.

A. 537, 84 Fed. 833, 835."

The facts in Rodgers y. Pitt, supra, were much

stronger in favor of the State Court's jurisdilction,

than in the case at bar, but the right to maintain the

action in the State Court was nevertheless denied.

The quotation from Judge Hawley's opinion in ap-

pellant's brief is not applicable to the facts here. It

would seem from Judge Hawley's opinion that all

the parties in the Rodger case had submitted them-

selves, without objection, to the jurisdiction of his

court, and made no objection thereafter until they

o])tained what they deemed an adverse ruling on the

merits, and then endeavored to change the place of

trial to the State Court, (p. 67()) ; but aside from this,

no lis ])endens had bcH'ii filed in the State Court, and

this Court, upon a]>])c;il, licld Hint Uodgers, wlio was

a subsequent purchaser from one oi' tlic jtartics in the

State Court, and wlio luul no kiio\vl('(l'j,-c of the ])cn-
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dency of the action, was not bound by the action in

the State Court (Pitt v. Rodgers 104 Fed. 397). This,

however, will not aid appellant here, as the latter is

not an innocent purchaser from Rickey (146 Fed.

584; 152 Fed. 18) ; but even if it were, it was bound,

under the doctrine of lis pendens, in the Federal

Courts, from the time the process was served UDon

Rickey in the suit brought against him by Miller and

Lux in the Federal Court (Bates Fed. Proc. Sec. 613;

146 Fed. 584; 152 Fed. 584).

Respectfully submitted,

MACK & SHOUP and

GEO. S. GREEN,

;
Solicitors for Appellees.
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This is an appeal from an interlocutory decree made

by the United States Circuit Court for the District of
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Nevada, enjoining appellants from prosecuting two cer-

tain suits in Mono County, California, on the ground

that the necessary effect of the prosecution of said suits

would be to bring on for trial and determination the

same issues as subsequently were pfesented by certain

cross-bills filed by appellees in a suit theretofore pend-

ing in the United States Circuit Court for the District

of Nevada, and thereby interfere with and defeat the

jurisdiction of the said United States Court.

For the purpose of simplifying the statement of the

facts herein, we have prepared the accompanying plat of

the properties involved in this litigation. The Walker

River, it will be observed, rises in tAvo branches, known

as the East Fork and the West Fork, in the State of

California, and flows through the eastern part of that

State into and through the western part of the State of

Nevada, to a point where the two branches join to form

the main river, which flo\vs on through the State of Ne-

vada. Appellant owns two tracts of land in the State

of California, marked on the plat, Rickey Company

lands, which said tracts of land are each riparian to a

branch of the Walker River in that State. Appellant

claims a right to certain definite quantities of the waters

of each branch of said river within the State of Cali-

lornia to irrigate its lands in the State of California

(Trans., p. 8 to 14).

Miller & Lux. a corporation of California, owns cer-

tain lands on the main Walker River in the State of

Nevada, noted in plat as Miller & Lux land, and claims



a right to a certain definite quantity of the waters of the

said river in the State of Nevada to irrigate the said

lands (Trans., p. 5). Appellees own certain lands, in

the State of Nevada, marked on the plat Nichol, et al.,

land, lying somewhat higher up on the stream than the

lands of Miller & Lux, and claim a right to divert

waters from the said Walker River in the State of Ne-

vada for the purpose of irrigating these lands (Trans.,

p. 14-15). Both appellees and appellant herein are citi-

zens of the State of Nevada,

On July 10, 1902, Miller & Lux, a citizen of Cali-

fornia, commenced an action in the United States Cir-

cuit Court for the District of Nevada against one hun-

dred and thirty-seven citizens of Nevada, including

appellees and one T. B. Rickey, who was the predeces-

sor in interest of the Rickey Land and Cattle Company,

and alleged that it was the owner, by appropriation, of

certain interests in the waters of the Walker River in

the State of Nevada (Trans., p. 5), and sought to en-

join the defendants in that action from diverting the

water from the Walker River and depriving it of water

to which it was entitled.

On October 15, 1904, the Rickey Land and Cattle

Company, which, theretofore, on August 6, 1902, had

purchased from Mr. Rickey his lands and water rights

in the State of California, commenced^ ce rtaifl-

actions in the Superior Court of Mono County,

California, against Miller and Lux and ap-

pellees, wherein it alleged that it was the owner of the



light to divert and appropriate certain waters of the

Walker River in the State of California (Trans., p. 9),

and sought to quiet its titles to its water rights in the

Walker River in the State of California. It is to be

observed that the issues presented by these actions com-

menced in the State of California were as to the owner-

ship and title of appellant to the right to divert water

from the Walker River in California. Summons was

served on the appellees herein and the appellees herein

appeared in said actions in said Superior Court of Cali-

fornia and filed general demurrers in said last men-

tioned actions on or before December 28, 1904 (Trans.,

p. 29).

Subsequent thereto, and on the 5th day of January,

1905, appellees herein filed cross-bills against T. B.

Rickey in the original action commenced by Miller &
Lux in the United States Circuit Court for the District

of Nevada (Trans., p. 14). Appellees alleged in said

cross-bills that they owned certain rights and appropria-

tions in the waters of the Walker River, on which rights

their co-defendant, T. B. Rickey, was trespassing.

Wherefore, an injunction was prayed. It is to be ob-

served that the issues presented by these cross-bills were

as to the ownership and title of appellees to the right to

divert water from the Walker River in Nevada.

At this point we feel bound to call this Court's at-

tention to the fact that the complaint filed herein fails

to state that the rights and appropriations of the waters

of the Walker River claimed to be owned bv appellees



are alleged by the cross-bills to exist in the State and

district of Nevada. As it appears from the complaint

herein that the Walker River flows partly in the State

of California, and partly in the State of Nevada

(Trans., p. lo), the complaint, in failing to allege that

the rights claimed by appellees were alleged in said

cross-bills to exist in the State of Nevada, failed to af-

firmatively show that the Circuit Court of the District

of Nevada had any jurisdiction over the subject matter

of said cross-bills and of the issues presented thereby,

as, obviously, the Nevada Court has no jurisdiction over

a controversy between rival claimants of rights to that

portion of the stream that flows entirely in California.

Conant vs. Deep Creek Irr. co., 23 Utah, 627; 66 Pac,

188. This insufficiency in the bill herein warrants a re-

versal of the decree, but we do not desire to insist on

this point, as the cross-bills did in fact allege that these

rights and appropriations existed in the Walker River

in the State of Nevada, and if the case went back on this

point, appellees would simply amend and bring the case

up again, wherefore, we prefer to treat the allegation of

the bill herein as showing what the cross-bills really did

allege.

The subpoenas issued on said cross-bills were served

on said Rickey on or about the 5th day of January, 1905

(Trans., p. 16), and immediately thereafter this action

was begun to enjoin appellant herein from further

prosecuting said actions in the Superior Court of Mono
County, State of California, on the ground that the nee-
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cssary effect of said last mentioned actions was to bring

on for trial and determination in said Superior Court

the same issues as presented by said cross-bills filed in

said original action of Miller & Lux vs. T. B. Rickey,

and obtain from said Superior Court a judgment deter-

mining said issues in advance of any determination

thereof by the Court under the cross-bills in the original

action, and thereby defeat the jurisdiction of the said

United States Court (Trans., p. i6). An interlocutory

order and decree, restraining appellants herein from

prosecuting said actions in the California Court was

thereafter entered (Trans., p. 57), and from such order

and decree this appeal is taken.

Appellant desires to present two grounds wherefor

said interlocutory order and decree should be reversed.

First: The issues presented by the cases brought in

the Superior Court of California are not the same issues

as those presented by the cross-bills filed in the United

States Circuit Court for the District of Nevada.

Second: Assuming that the issues presented by the

actions commenced by appellant in the Superior Court

of California are the same issues as presented by the

cross-bills filed in the United States Circuit Court for

the District of Nevada, yet as appellees herein were

served with summons and made a general appearance

in said actions in California b\ filing dcinurrers therein

before they filed said cross-bills, or commenced this ac-
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it on, they thereby waived any right to object to the

prosecution of the said actions in California.

These two points will be considered in their order.

I.

It is observed that the questions involved in point

one were decided adversely to appellant's conten-

tion in the case of the Rickey Land and Cattle Company

vs. Miller & Lux, 152 Fed., 1 1, recently decided by this

Court. In arguing this point, we shall take the liberty

to briefly comment on that decision and its application

to this case.

The ground on which the injunction was granted in

the Court below was, that the issues tendered by the ac-

tions commenced in the Superior Court of California

were the same issues as were presented by the cross-

bills of appellees in the action of Miller & Lux vs.

Rickey et al. This, we contend, was error. Both the

action commenced by Miller & Lux in the State of Ne-

vada, and the action commenced by the Rickey Land

and Cattle Company in the State of California, were

actions to quiet title to certain specific property in the

complaints described. The issues, therefore, in each

of the said actions were as to the title to the specific

property in the complaints described, which property

constituted the subject matter of the respective actions.

It is clear, therefore, that if all the property constitut-

ing the subject matter of the actions commenced in
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Mono County, California, was different and distinct

property from that which constituted the subject mat-

ter of the action in Nevada, then the issues made, as to

the title to the property that constituted the subject mat-

ter of the actions in California were necessarily not the

same issues that were made as to the title to property

which constituted the subject matter of the cross-

bills in the action in Nevada. In other words,

the decree herein is sustainable only on the ground

that the subject matter, or some portion of the

subject matter, of the actions commenced in California

IS likewise a subject matter of the cross-bills filed in the

State of Nevada. Thus, as the actions are local actions,

there must exist in all these actions a common subject

matter over which the Court in Nevada and the Court

in California have concurrent jurisdiction ; for if either

Court lacks jurisdiction over the subject matter of the

action pending in the other Court, there cannot exist in

that Court an issue as to the title of that subject matter

which is sought to be established in the other Court,

and thus the issues in the two actions cannot be the same

and the injunction herein was improperly granted.

To that end, it behooves us, at the outset, to examine

and find out the subject matter of these respective ac-

tions commenced in the Courts of these respective

States. The subject matter of the action commenced

by appellant in the State of California is the right to

divert and appropriate certain of the waters of the

kValker River in the State of California (Trans., p. 9).
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The actions commenced by the Rickey Land and Cat-

tle Company in the Superior Court of Mono County,

State of California, were to quiet the titles of that cor-

poration to its water rights and appropriations from the

Walker River in the State of California. It will readily

be observed that the jurisdiction of the said Superior

Court in the State of California in those actions was, of

necessity, confined to a determination of rights existing

in the stream in the State of California. The California

Court had no jurisdiction to determine any rights in

the Walker River in the State of Nevada, or between

claimants of rights in the Walker River in the State of

Nevada.

Conant vs. Deep Creek Irrigation Co., 23 Utah,

627; 66Pac., 188;

Lamson vs. Vailes, 27 Colo., 201 ; 61 Pac, 231.

The fact that certain persons, residents of Nevada,

WTre made defendants in the California actions could

not give the California Court any jurisdiction over any

property, in the stream or otherwise, lying in the State

of Nevada, or outside of the State of California; and

the fact that defendants in said actions may have owned,

or claimed to own, property in the Walker River in the

State of Nevada, and, so owning, or claiming to own,

property, had appeared in the California Court, could

not give the last mentioned Court jurisdiction over those

property rights in the State of Nevada. That was the

very point met and decided in the Conant case. The
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jurisdiction of the California Court is confined exclu-

sively, and of necessity, to the California portion of the

stream, and the action was commenced against appellees

herein on the ground that they claimed an interest in

said Walker River, not in the State of Nevada, but in

the State of California, which was adverse to the Rickey

Land and Cattle Company. The California Court ob-

viously had no jurisdiction to determine as to any in-

terest in the Walker River which citizens of Nevada or

citizens of California^claimed in the Walker River in

the State of Nevada, but the California Court did have

jurisdiction to determine as to interests in the stream in

the State of California, whether the same were claimed

by citizens of the State of California, or of the State of

Nevada. The subject matter of the actions commenced

in the Superior Court of the State of California was the

water right of the Rickey Land and Cattle Company

existing in that stream in the State of California. The

fact that that stream flowed out of the State of Califor-

nia into the State of Nevada did not extend the juris-

diction of the California Court. It extended to the boun-

dary line separating the State of Nevada from the State

of California, and there it stopped, just as effectually as

would have been the case were the State of Nevada a

foreign country.

As above noted, the allegation of appellees' bill of

complaint herein, on which the injunction is based, is

that "The necessary effect of said actions brought by

" appellant in Mono County, California, is to bring on
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'• for trial and determination in said Superior Court the

*• same issues as presented by the cross-bills of com-

" plaint of your orators in the said suit of Miller & Lux
" vs. T. B. Rickey et al., theretofore brought and pend-

" ing in the United States Circuit Court for the District

"of Nevada" (Trans., p. 17).

It is clear and plain that the only issues made or pre-

sented by the actions commenced in the Superior Court

of Mono County pertained to property rights and vs^ater

rights existing exclusively in the said County of Mono,

State of California; therefore if these issues are the

same issues as were presented by the cross-bills in the

original action commenced in the State of Nevada, then

a portion, at least, of the subject matter of the said cross-

bills filed in the Nevada Court must have^y these very

property rights existing in the State of California.

This, we contend, is impossible. We contend that it

is no more possible for an action to quiet title com-

menced in the State of Nevada to have for its subject

matter property situated outside of the State of Nevada,

and in the State of California, than it is for these actions

commenced in the State of California to have for their

subject matter property situated outside of the State of

California, and in the State of Nevada.

In other words, our contentions are, that the subject

matter of the actions commenced in the State of Nevada

was confined to rights existing in the stream in the State

of Nevada. We do not question the jurisdiction of the

United States Circuit Court for the District of Nevada
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to absolutely determine and quiet appellees' titles and

lights in the Walker River in the State of Nevada, as

against citizens of the State of California as well as citi-

zens of the State of Nevada, but we do question and

deny that the United States Circuit Court sitting in the

District of Nevada, or any other Court sitting in the

State of Nevada, can determine or quiet any titles to

water or any other real property of Miller & Lux or

appellees herein, situated in the State of California.

The fact that the stream in which these rights are

claimed to exist rises in the State of California and

flows into the State of Nevada cannot amplify the juris-

diction of the Nevada Court and empower it to extend

up the stream across the boundary of the two States and

determine questions as to the title and water right in

that portion of the stream which is, and exists, in the

State of California, and wholly outside of the State of

Nevada.

In brief, appellant's contention is, that the subject

matter of the original action filed by Miller & Lux in

the United States Circuit Court for the District of Ne-

vada, and of the cross-bills filed by appellees in said

action, was confined to the rights of said Miller & Lux

and appellees in said Walker River in the State of Ne-

vada. If appellees or Miller & Lux have any rights in

the said stream in the State of California by virtue of

their appropriations and usure from the stream in the

State of Nevada, these rights in the State of California

are beyond the jurisdiction of the United States Circuit
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Court for the District of Nevada, and can be protected

by, and are, exclusively within the jurisdiction of the

Courts of the State of California.

The application of this rule hereto might be more

plain if appellees affirmatively alleged their rights to

be in California. Suppose appellees should change

their point of diversion and place of use of this appro-

priation to lands in the State of California, they would

acquire no new rights in the stream in California.

They then very obviously would be exercising rights

in the stream in California—no new rights, but rights

they now have—but rights which the Nevada courts,

either Federal or State, can not protect.

In other words, we contend that the United States

Circuit Court for the District of Nevada has no more

jurisdiction to quiet and establish any rights that ap-

pellees may have in the Walker River in the State of

California than the Court of Mono County, California,

has to quiet and establish rights that the Rickey Land

and Cattle Company may claim to have in the Nevada

portion of the stream. Both actions are local and the

subject matter of the Nevada action exists exclusively

in the State of Nevada, and the subject matter of the

California action exists exclusively in the State of Cali-

fornia. One action is local to the State of California,

and the other is local to the State of Nevada. There-

fore, the subject matter of these actions being differ-

ent, the issues, which are as to the titles of these respec-

tive subject matters, can not be the same, and the foun-



i6

dation on which rests the decree appealed from docs not

exist.

CONTENTIONS IN SUPPORT OF DECREE.

The assertion that the necessary effect of the actions

commenced by appellant in Mono County is to bring

on for trial and determination in the California Su-

perior Court the same issues as presented by the said

cross-bills of appellees herein, filed in the original ac-

tion of Miller & Lux vs. T. B. Rickey et al., is sought

to be supported by two distinct lines of argument.

One argument is based on the proposition that the

subject matter of the cross-bills filed by appellees is an

interest in the entire stream of the Walker River, both

in Nevada and California.

The other argument is based on the proposition that

the subject matter of the cross-bills is the land, or an

interest or right in the land, on which appellees claim

the right to use the water. We will discuss these two

arguments in their order.

We also contend that the subject matters of the

cross-bills filed in the action commenced in Nevada and

of the two actions commenced in California, arc inter-

ests or rights in the stream, but our contention is further

that the subject matter of the cross-bills filed in the ac-

tion commenced in Nevada is confined to an interest or

right in that part or portion of the stream which flows

in the State of Nevada, and that the subject matter of

the actions commenced in California is confined to an
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interest in that part or portion of the stream which

flows in the State of California. This conception of

the subject matters of the two actions removes all pos-

sibility of any conflict of issues, as there is no common

subject matter, the title of which is an issue in the two

suits, the issues in one suit being confined to a subject

matter wholly in California, and the issues in the other

suit being confined to another subject matter wholly in

the State of Nevada.

But it was argued before this Court that a stream

flowing from one State into another is, by its very na-

ture, an indivisible res, and being indivisible, and flow-

ing in two States, it is just as much in one State as it is

in the other State, and thus the courts of either State

have concurrent jurisdiction over it.

No authorities are cited in support of this argument.

We submit that it is unsound. A stream is no more

indivisible than a piece of real estate, a roadway or rail-

way, existing partly in one State and partly in another

State. A railway running from one State into another

or a road running from one State into another is in its

nature just as indivisible as a stream running from one

State into another, yet no court in a local action over

a railroad or a wagon road in one tSate has held that

It had jurisdiction over the railroad or a wagonroad

in the other State by reason of the indivisible nature of

the road or railway. The insufficiency of this argu-

ment based on the indivisible nature of a stream is clear-



i8

ly set out by the case of Miss. & Mo. R. R. Co. vs.

fVarci, 67 U. S., 485.

Complainant in this action was the owner of steam-

boats navigating the Mississippi River and the action

was commenced in the United States Circuit Court for

the district of Iowa for a mandatory injunction to en-

join the maintenance of a bridge across the Mississippi

River from the State of Iowa into the State of Illinois,

and to abate the same as a nuisance. The piers of the

bridge created eddies in the stream and obstructed navi-

gation and thus interfered with the plaintiff's right to

navigate the stream.

It will be observed that the boundary line dividing

the States of Illinois and Iowa is the center of the

Mississippi River and thus one-half of the stream and

one-half of the bridge only were within the territorial

limits of the jurisdiction of the United States Circuit

Court for the district of Iowa. But if the stream is an

indivisible thing, as was argued by counsel in the Mil-

ler & Lux case, there plainly could be no objection to

the jurisdiction of the Circuit Court for the district of

Iowa on the ground that one-half of the stream and

one-half of the bridge were in the State of Illinois; but

the Supreme Court of the United States did not view

either the bridge or the stream as indivisible, and held

that the boundary line of the State of Iowa was the

limit of the court's jurisdiction, and thus determined

that the court could neither inquire into, or adjudicate,

concerning rights in the stream or the effect of the
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bridge on the Illinois side, although it affirmatively

appeared that one of the piers of the Illinois side cre-

ated an eddy that obstructed navigation on the Iowa

side of the river.

The absolute definite limitation of the power of the

United States Circuit Court for the district of Iowa

to make inquiry and act on facts existing only in the

Iowa side of the river, and its absolute inability to

inquire into the effect of the Illinois portion of the

bridge as an obstruction to navigation, is set forth

clearly in the following language:

"This is a question that we cannot examine nor

reach by a decree, as the relief suggested is clearly

beyond our power in this suit. Congress could ex-

tend the jurisdiction of the Federal Courts across

the Mississippi River by enlarging the Judicial

district on either side, or it could confer concurrent

jurisdiction on adjoining districts extending to tres-

passes and torts committed within the shores of the

river. But the courts of justice can not do it unless

authorized by an act of Congress."

Again, Mr. Justice Nelson, while dissenting from the

majority opinion of the Court, which determined not

to take any action in the premises by reason of the fact

that it was powerless to reach the entire bridge, and

thus dismissed the bill, agreed with the Court that the

jurisdiction of the Circuit Court of Iowa was limited

to that part of the bridge existing in the State of Iowa

and used the following language:
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"The east line of the State of Iowa, and which

constitutes the boundary of the district of the Fed-

eral Court, and, of course, of its jurisdiction, is the

middle of the Mississippi River; and the same line

constitutes the west boundary of the State of Illi-

nois, and, of course, the limit of the jurisdiction of

the Federal Court in that State. One moiety,

therefore, of the bed of this river is embraced with-

in the local jurisdiction of this court for the district

of Iowa, and the other moiety within the jurisdic-

tion of the court for the district of Illinois. Neither

court possesses any local jurisdiction over the entire

river, and hence the idea that neither court is com-

petent or equal to deal with the obstruction; and

especially that the court in the Iowa district can

not deal with it on the Illinois side; and for the

same reason the court in the Illinois district could

not, if the suit was in that court, deal with it on

the Iowa side."

As stated above, nothing can be conceived of as

much more indivisible than a bridge, for divide a

bridge and it is no longer a bridge, and in this case the

stream of the Mississippi River was involved just as

much as the bridge. The damage on which the action

was based was produced by eddies in the river caused

by the piers in the bridge; some of the piers being on

the Illinois side, and some on the Iowa side. The true

cause of the damage was the eddies in the stream, yet

the Court held that the stream and its eddies was, as

far as the jurisdiction of the court was concerned, abso-
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lutely divided by the boundary line in the center of

the stream.

It has been contended as distinguishing this case that

this action being one to abate a nuisance the court was

required to act on the object, which it could not where

the object was outside the territorial limits of the

court's jurisdiction. But this is the very test of a court's

jurisdiction over a subject matter—the power of the

court to act on the res.

This case stands as unquestioned authority and as

good law today as when pronounced. Therefore there

is no foundation for the argument that by reason of the

indivisible nature of the stream, being partly in one

State and partly in the other, the courts of both States

have concurrent jurisdiction over the entire stream,

and that thus an action may be commenced in the courts

of one State to quiet title to an interest in the stream

flowing in that State that will have the same subject

matter and issues as an action commenced in the courts

of the other State to quiet title to an interest in the

stream in that State.

The argument based on the indivisible nature of the

stream, and therefore the jurisdiction of the Nevada

court over the entire stream, in California as well as in

Nevada, was the main one urged by Miller & Lux in

the case heretofore decided by this Court of the Rickey

Land and Cattle Company vs. Miller & Lux, but this

Court, in rendering its decision, took no notice of this

line of argument and gave no weight thereto.
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The second argument, namely, that the real subject

matter of the action commenced in Nevada, was the

land of Miller & Lux, which was deprived of the

water, was adopted by this Court in rendering its de-

cision and seems to have been made a basis for the

decision rendered by this Court in the said case of the

Rickey Land and Cattle Company vs. Miller G? Lux.

This Court, after laying down the proposition that

the original action commenced by Miller & Lux against

T. B. Rickey et al., was in the nature of an action to

quiet title to real estate, continued:

"Although the right to have the water of Walker
River flow from above down to and within the

complainant's canals and ditches, for use upon its

lands, is an incorporeal hereditament, it is, never-

theless, under the foregoing authorities, appurte-

nant to the realty in connection with which the use

IS applied. It savors of , and is a part of, the realty

itself. The suit, therefore, in its purpose and effect,

is one to quiet title to realty. Complainant's diver-

sion being in Nevada, and the use being upon realty

situated in Nevada, and the suit being one concern-

ing or pertaining to that realty, it is necessarily

local in character and was properly instituted in

the State of Nevada. See Conant vs. Deep Creek,

etc., Company, supra. The proposition seems so

clear that it is scarcely necessary to cite other author-

ities in its support. And it is equally clear that

the courts of one State are without jurisdiction to

hear and determine suits instituted in another for

the adjustment of adverse claims respecting the
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legal title to realty, and which pertain to the realty

as the subject matter of the controversy.'^ (Italics

ours.)

While we do not agree with the definition of the sub-

ject matter of the original action of Miller & Lux vs.

T. B. Rickey et al., as set out in the above quotation,

there is nothing therein that conflicts with any conten-

tion urged by appellant herein, or, for that matter,

with any contention that was urged by appellant in the

case of Rickey Land and Cattle Company vs. Miller

& Lux.

To the contrary we respectfully submit that the very

definition of the subject matter of the Nevada actions

as something concerning or pertaining to some right or

mterest in the lands in Nevada, precludes any possibil-

ity for the same issues to be presented in the California

action as presented in the Nevada action, for by no

possibility could the California action present any

issue as this subject matter.

Thus let us assume that the action commenced in

the United States Circuit Court for the district of Ne-

vada was ''one concerning or pertaining to that realty,"

namely, the lands of cross-complainants in Nevada, and

thus had as its subject matter those lands or some in-

terest or right in those lands. The subject matter was,

as the Court says, "necessarily local in character," and

local to Nevada. If the land, or something that con-

cerns or pertains to the land in Nevada, is the subject
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action are as to the title to this res, that is some interest

in this land or part or parcel of this land in Nevada,

and thus by no possibility could these same issues be

presented by the actions commenced in California.

The California court has no jurisdiction over this res

in Nevada and could entertain no issues as to its title.

Thus it follows, from the very rule laid down by this

Court, that it would be absolutely impossible to pre-

sent the same issues in the action in California as were

presented by the cross-bills.

But, in order that the faw governing this case may

be clear, we respectfully submit that the property right,

a portion of which is the subject matter of the cross-

bill, is not the land, or anything that is part or parcel

of or that necessarily inheres or pertains to the land or

any interest in the land of cross-complainants in the

State of Nevada, but is a right and interest in the water

of the entire stream of the Walker River, independent

of and not tied to or necessarily connected with any par-

ticular piece of land or the title to any piece of land,

a part of which right exists in the stream in the State of

Nevada and a part of which exists in the stream in the

State of California. While the action was one to quiet

title, and to quiet title to realty, the realty, the title of

which was to be quieted, was not the lands on which

the water happened to be being used at the time the

bill was filed, or any interest in these lands, but was a

water right in the stream.
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We respectfully submit that the subject matter of the

action commenced by Miller & Lux in the United

States Circuit Court for the district of Nevada was

the water right, or right to the waters of the Walker

River, claimed to be owned by said Miller & Lux, and

likewise the subject matter of the cross-bills filed by

appellees in the said action pending in the United

States Circuit Court for the District of Nevada was

the water right, or right to use the waters of the Walker

River, claimed to be owned by appellees, and not any-

thing that necessarily savored of, or was part and parcel

of the said Miller & Lux and appellees' lands in Ne-

vada, or that necessarily concerned or pertained to those

lands, as their subject matter.

Take the description of the subject matter of appel-

lees' cross-complaints as set out in the complaint here-

in. It is in the following language: ^^Said cross-bills

" alleged, among other things, that they were, and for

" a long time prior to that time had been, the owners

" of certain rights in the waters of the said Walker

" River and certain appropriations made by them and

" their grantors and predecessors in interest." (Trans.,

pp. 14-15.) Nothing is said about any lands of cross-

complainants. The subject matter as set out in the

cross-complaint is simply, "Certain rights in the waters

" of the said Walker River and certain appropriations

" therein."

But even if appellees had mentioned their lands in

connection with their water right, that would not have
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altered the nature of the subject matter which appellees

sought to protect and have the title to quieted, when

they filed the cross-bills in said action in Nevada. A
water right acquired by the appropriator is not neces-

sarily appurtenant to any particular piece of land in

connection with which it is used. Nor can it be con-

sidered as a part of the land for the purposes of an

action to establish or to quiet its title.

No rule of law is better established than that an ap-

propriator may change his point of diversion and place

of use of the water at will. He may use the water on

these lands today, and then use the right in connection

with, and for the benefit of, other lands tomorrow, with-

out in any manner impairing or losing his right.

Hargrave vs. Cook, io8 Cal., 80.

Kidd vs. Laird, 15 Cal., 180.

Davis vs. Gale, 32 Cal., 26.

But let us assume that a water right is "a part of the

" realty itself," to which it is appurtenant; then, if that

is the case, an appropriator who has obtained a decree

quieting, establishing, and protecting his title to a water

right used on certain lands, would immediately lose the

benefit of his decree should he change his place of

usure and apply the water to other and different lands

than those to which his right was quieted as a part

thereof. That is to say, to turn to the plat heretofore

referred to, assume that Nichol ct al., appellees herein,

obtain a decree establishing their title to waters appro-
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priated and used on the lands indicated on said plat as

"land of Nichol et aiy If the subject matter the title

to which has been established by that decree is parcel

of those lands and is one concerning or pertaining to

those lands, then, should Nichol et al., thereafter de-

cide to change their place of usure of said water and

use it on the tract of land indicated on the plat as

"X land," they would forfeit all benefits of any decree

obtained. It is obvious that a decree establishing and

protecting something that is parcel of, or which neces-

sarily pertains to or concerns the tract of land described

as Nichol land could not be relied upon to protect an

mterest that necessarily savors of and is a part of an

entirely different tract of land, designated as "X land."

Yet no one would contend that an appropriator would

lose the benefit of a decree establishing his right by

simply changing his place of usure.

Thus it is clear that the water right in the stream is

the principal thing, and the lands on which, or for the

benefit of which, the water may happen to be being

used at the time the action is commenced, is merely an

incident. Thus it was said by the Supreme Court of

the State of California in the case of Jacobs vs. Lorcnze,

98 Cal., p. 340-341, "appellant's contention that the wa-

" ter right must be appurtenant to a certain ditch, is

" not sound. The water right is the principal thing,

" and if either is appurtenant to the other, the ditch is

" appurtenant to the water right, and as the water
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*' may be used through any ditch, the question be-

" comes unimportant."

The subject mattter to be protected was the right in

the stream. The lands described in the complaint are

merely incidental to the right. It is true a man can

not acquire a water right without putting the water to

a beneficial use on certain lands, but the lands and the

use of the water come into the case merely as eviden-

tiary matter to establish the right. A water right is

acquired by a beneficial use on lands. A water right

is proved in a court by proving a beneficial use of the

water. The ultimate fact in the case is the application

of the water to a beneficial use. The evidentiary facts

consist of lands, and the economical and beneficial ap-

plication of the water on the lands. It is not even

essential that the man acquiring the water right own

'any interest or title in the lands on which the water

h used, and by virtue of the use of which he acquires

the right.

De Necochea vs. Curtis, 80 Cal., 397.

Ramelli vs. Irish
^
96 Cal., 214.

In Davis vs. Gale^ 32 Cal., 26, the rule is thus laid

down

:

"Appropriation and use of water for beneficial

purposes are the tests of right in such cases, and not

the place and character of the particular use."
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"Appropriation, use, and non-use are the tests of

the right."

Mitchell vs. Canal Co., 75 Cal., 464.

Thus it is clear, that except as a matter of evidence as

one of the probative facts essential to the proof of the

beneficial use of the water of a stream, the existence of

the particular lands on which the water is used is im-

material. The essential thing to be established and

protected is the water right. The subject matter of the

action is the exclusive right to take a specific quantity

of water from the stream, not at a particular point, or

for the benefit of, or to be used upon, any particular

tract of land or lands, but upon any land, or at any

point on the stream, as the owner of the right may

desire.

We respectfully submit that the doctrine announced

in the case of Rickey Land and Cattle Company vs.

Miller & Lux, that the subject matter of an action

brought by an appropriator of water to protect his

water right is something that savors of and is a part

of the land, or is concerning or pertaining to the land,

is without foundation in precedent, or authority. All

authorities are that a water right is an interest in a

stream from its source to its mouth. As was said in

the case of Cole vs. Richards Irrigation Co., 75 Pac.

(Utah), 378:

"It is settled in this arid region by abundant au-

thority that when the waters of a natural stream
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have been appropriated according to law, and put

to a beneficial use, the rights thus acquired, carry

with them an interest in the stream from the points

where the waters are diverted from the natural

channel to the source from which the supply is ob-

tained, and any interference with the stream by a

party having no interest therein, that materially

deteriorates the water in quantity and quality pre-

viously appropriated, to the damage of those enti-

tled to its use, is unlawful and actionable."

To sustain the decree herein this Court must hold that

the subject matter of the cross-bills filed by appellees

in the original action brought by Miller & Lux in the

United States Circuit Court for the district of Nevada

was an interest in the stream of the Walker River, both

in the State of California and in the State of Nevada,

and that the Nevada court had jurisdiction over the

interests in the stream in California as well as the inter-

est in the stream in Nevada. We do not question the

power of the United States Circuit Court for the dis-

trict of Nevada to protect and establish and quiet the

title to any interest in the stream that may exist in the

State of Nevada, but we do unequivocally deny the

power of that court to adjudicate any interest that

Miller & Lux may claim in the stream in the State of

California. This is the function of the California

courts, either State or Federal.

As above noted, there is no room for any contlicl of

jurisdiction over this stream and property therein, in
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the courts of the respective States. The courts of one

State have jurisdiction over that part of the stream

which exists in that State, and the courts of the other

State have jurisdiction over the rights in that part of

the stream that exists in that State. There being no

concurrent jurisdiction, there is no possibility for a con-

flict.

The issues made in the action in the courts of Cali-

fornia pertain to a subject matter, rights in a stream,

in California, and issues made in the courts of Nevada

pertain to another and distinct subject matter, namely,

rights in the stream in the State of Nevada. Thus the

issues are no more the same issues than are the issues

in any two cases involving distinct property and subject

matter, the same issues.

The fact that the actions brought by appellant in

Mono County are to quiet and establish the Rickey

Land and Cattle Company's right to divert water from

the Walker River in the State of California, together

with the fact that as a result of appellant's diversion of

water from the stream in California the appellees may

not be able to divert the amount of water from said

stream in Nevada that they are entitled to, does not

cause the subject matter and issues of the actions in

California, which are the rights in the stream, in Cali-

fornia, to become the same subject matter and issues that

are presented by the cross-bills filed in the action in

Nevada. It is true that the subject matter of these
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two actions, in California and Nevada, respectively, is

quite closely related, inasmuch as the flow of the stream

in Nevada is dependent upon the flow of the stream in

the State of California, but that dependency does not

make them one and the same. This argument is sim-

ply that of the indivisible res over which both courts

have concurrent jurisdiction, which is clearly to the

contrary of the decision in the case of Miss. & Missouri

R. R. Co. vs. Ward, supra.

An unlawful diversion in California diminishes ap-

pellees' rights in the stream, both in Nevada and Cali-

fornia, lessening the flow of the stream in California,

and as a consequence, lessening the flow of the stream

in Nevada. Violating and injuring appellees' rights

in the stream in the State of California may cause un-

doubtedly a resultant injury to appellees' rights in the

State of Nevada, but that does not change the location

of the rights that are directly injured by appellant.

The right of the appropriator is to have the water

flow uninterrupted down the stream to the point where

he desires to divert it. It exists in the stream right up

to the source and is there absolutely fixed at all times,

and as the water flows down to the appropriator's

point of diversion, it flows subject to this right. Ap-

pellant's diversion in California if a trespass, is one

committed on appellees' rights to have the water flow

down this stream in California toward their point of

diversion. There is the direct injury, and there is

where appellees must have protection irrespective of
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whether they desire to divert the water from the Cali-

fornia or the Nevada portion of the stream. If ap-

pellees can protect their rights in California, then they

may receive the amount of water they are entitled to

and desire to divert in the State of Nevada at the State

line dividing the two States.

If the water is diverted by trespassers before it

reaches the appropriator's point of diversion, the direct

injury to the right to have the water flow down the

stream occurs right at the point where the trespass oc-

curs. As a result of that direct injury there may be a

series of consequential injuries extending on down the

stream, as there is less water in the stream to divert

lower down ; smaller crops on the land where the ap-

propriator may use the water; less work for the farmer

and his hired men; less clothes, food, and luxuries for

the farmer's family and himself; less beef or potatoes

for the inhabitants of cities, and consequently more

hunger; and so the chain of consequential injuries may

be traced, but the direct injury is to the right to have

the water flow uninterrupted down the stream, which

right exists in the stream from its source down to the

appropriator's point of diversion.

Thus appellant's action to quiet title to its rights in

the stream in California, if it afifect appellees' right in

the stream, aflfects solely the right which appellees

have in the stream in the State of California, and the

fact that as a result of appellees' losing this right in

the stream in the State of California they may be un-



34

able to enjoy the same privileges that they may have

been enjoying, or are entitled to enjoy in the stream, in

the State of Nevada, does not change the location of the

rights of appellee involved in the California action

from the State of California into the State of Nevada.

Appellees' rights that are directly affected hy the

California actions are rights to have the water flow

uninterrupted down the stream in the State of Califor-

nia toward the place where appellees may desire to

divert the water whether in California or Nevada. For

instance, supposing that appellees, instead of desiring

to appropriate this water in the State of Nevada, desire

to appropriate it in the State of California. This, as

we have pointed out above, may be the fact in this case,

as appellees nowhere set out herein where they desire

to divert the water, the right to which they are seeking

to protect by the cross-bills. From the complaint here-

in, as above noted, it simply appears that the Walker

River flows through and out of the State of California

mto and through the State of Nevada, and appellees

claim certain rights to appropriate water somewhere in

this stream, which may be in California, or may be in

Nevada, and to protect which rights the cross-bills were

filed in the action in Nevada. As above noted, it is

obvious that if appellees desired to divert this water

in California, the Nevada court had no jurisdiction to

protect them, having clearly no jurisdiction over con-

troversies relating entirely to rights in the stream in

the State of California, and if both parties desire to
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appropriate the waters of the stream in the State of

California, it would be absolutely clear that the rights

of both parties there in conflict were entirely in the

State of California and beyond the jurisdiction of the

Nevada court.

Conant vs. Deep Creek Irr. Co., supra.

Therefore let us assume that appellees desire to exer-

cise their rights in this stream and make their appro-

priation and diversion in the State of California, then,

beyond question, appellees' rights in the stream are in

the State of California. Then let appellees change their

point of diversion and usure down the stream onto lands

in the State of Nevada. By so doing, have they lost their

rights in the State of California? Or, have they not the

very same rights in the stream in the State of California

that they had before they changed their point of usure?

We respectfully submit that they have. They have

lost no rights in the State of California by changing

their point of diversion and usure to a point lower down

the stream, and in the State of Nevada, and they can

at any time change their point of diversion and usure

back up the stream into the State of California, which

they could not do if they did not still have rights in

the stream in said latter State. By changing their

point of diversion and usure from the State of Cali-

fornia to a place lower down on the stream, and in

the State of Nevada, they may acquire rights in the

stream in the State of Nevada, viz., to have this water
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flow uninterrupted down the stream in the State of

Nevada, that they did not have when they were divert-

ing all the water they were entitled to in the State of

California. The acquisition of these new rights to

have the water flow down the stream in the State of

Nevada that result from appellees changing their point

of diversion and usure from a place up the stream and

in the State of California to a place lower down on the

stream and in the State of Nevada, does not carry with

it the sacrifice or loss of any rights in the stream in the

State of California. These rights to have the water

flow down the stream in the State of California are

there, just as much as they ever were, and any action

that has as its subject matter rights in the stream in

California may aflfect these rights, but the rights af-

fected are just as much in the State of California in

the case supposed after the point of diversion and place

of usure has been transferred from the State of Cali-

fornia down the stream into the State of Nevada, as it

was prior to the change of the place of diversion and

usure, and when both parties claimed to use the water

in the State of California.

To reiterate what has been said before, the right in

the stream is to have the water flow uninterrupted down

to the point of diversion. That right is in the stream

from its source to the owner's point of diversion. As a

result of the injury to that right at a point up the stream

in the State of California the owner may be unable to

enjoy the right to its fullest extent farther down the
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stream in the State of Nevada, but the location of the

right to have the water flow down the stream uninter-

rupted in the State of California injured by the diver-

sion in the State of California and the location of a

right involved in an action to determine rights in the

stream in the State of California is in no wise moved

down the stream from the State of California into the

State of Nevada by reason of the fact that the appro-

priator may desire to divert the water from the stream

in the State of Nevada instead of in the State of Cali-

fornia. His right is to have the water flow uninter-

rupted down the stream to his point of diversion and

appropriation. If his point of diversion is in Califor-

nia, his right only exists in California, but if his point

of diversion is lower down the stream in Nevada, his

right extends down the stream into the State of Nevada

as well as in the State of California, for the water, to

reach him, must flow through the State of California

and then down through the State of Nevada.

If the appropriator desires to divert the water in the

State of California, the courts of California can give

him complete protection, but if he desires to appropri-

ate the water in the State of Nevada, the courts of Cali-

fornia can protect his right to have the water flow

down the stream in the California portion of the stream,

but the courts in California can not protect his right

to have the water flow down the stream in the Nevada

portion of the stream. For this protection and the

establishment of these latter rights, he must go into
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the courts of Nevada, which are the only courts having

jurisdiction thereof.

Just as the courts of California can not protect the

appropriator's right to have the water flow down the

stream through the State of Nevada, likewise the courts

of Nevada can not protect the appropriator's right to

have the water flow down the stream through the State

of California. If it is the right to have the water flow

uninterrupted down the stream through the State of

California that is involved, appellees must go to the

courts of the State of California for protection, and

the fact that as a result of the invasion of their rights

in the stream in California they have less water to

divert from the stream in Nevada, does not change

the location of the right to have the water flow uninter-

rupted down the stream in the State of California.

The rights to have the water flow down the stream in

the State of California are in California, irrespective of

the location of more or less direct or indirect conse-

quences of an invasion of the rights to have the water

flow uninterrupted down the stream in said State, which

consequences, as above noted, may exist in the State of

Nevada, and may exist in the City of San Francisco.

The right injured is in California.

The precise point under discussion was involved in

the case of Stillman vs. White Rock Mfg. Co., 23 Fed.

Cases, p. 83. In this case a stream flowed between the

State of Rhode Island and the State of Connecticut.

Plaintiff owned certain mills on the Connecticut side
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of the stream and the defendant diverted water on the

Rhode Island side of the stream. The action was

brought in the United States Court for the district of

Rhode Island to enjoin the diversion, and the question

of the jurisdiction of the Rhode Island court over the

subject matter of the action was put in issue. The

Court made it clear that the rights involved in that

action were in the stream in Rhode Island, pointing

out that as a result of defendant's diversion and inva-

sion of complainant's right in the State of Rhode Is-

land there might result a consequential injury to com-

plainant in Connecticut, but the direct injury and the

rights directly involved were located in the State of

Rhode Island. The Court quite extensively discussed

the questions there involved in the following language:

"Whether such injuries are to be considered as

done to the soil and freehold of the owner on the

side where that is situated, or to some corporeal

easement or right incident to that which he enjoys

undivided in the use of the whole water in the

river in its natural flow or bed going across the cen-

ter, and being entitled beyond it to have the water

employed only to the extent of one-half in quantity,

would not in most cases be very material. If both

sides of the river were situated in the same State,

under the same laws, or were within the jurisdiction

of the same courts, then to discriminate as to the

precise extent and locality of the injury for which

the action was brought would often be of little im-

portance. But here, unfortunately, different States
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and different laws in some respects govern the two

sides, and different circuits of this court possess

jurisdiction on each side no less than different State

courts.

"It becomes necessary, therefore, to ascertain now,

what is the interest, if any, which the complainants

by owning land on the Connecticut side of the river

are entitled to in the water on the Rhode Island

side; and, indeed, this becomes almost the whole

gist of the controversy. After careful inquiry this

interest seems to me to be such a corporeal easement

or right as has just been described to an undivided

half of the water on that side, as well as on the other

side. A fence or embankment can not be usually

made in the middle of a large stream where the

right to the soil terminates; and if made, it would

not correspond with the true interests each owner on

the banks has to some extent in all the flowing water

between those banks. Hence it is reasonable to

regard these interests in the whole stream to be an

undivided half, or tenancy in common, and if either

side uses or takes out more than half, or at a place

above removes and diverts large quantities from

coming at all to the dam where the complainants

are interested, their proportionate interests in the

whole stream are injured, and an action of some

kind or other must lie for redress somewhere, ^^w^^.

Water Courses, p. i i. Sec. 3, and cases there cited;

Webb vs. Portland Mfg. Co. (Case No. 17,322).

Probably different forms of action may lie, as re-

dress is sought for different views of the injury, and

these different actions may be brought properly in

one State or the other, as they relate more immedi-
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ately to the acts done as affecting the land and mills

the plaintiffs own in Connecticut, or as affecting the

undivided share in the water on the Rhode Island

side, which the plaintiffs also own. The canal here

being on the Rhode Island side, and first injuring

the rights of th& plaintiffs there to an undivided

half of the stream, would seem to justify an appro-

priate remedy there for that particular wrong.

''''The injury thus far and in this view may be

regarded as committed on interests possessed in the

water beyond the center of the stream, and not en-

tirely on or to the mill and land situated upon one

of the banks, or to merely that half of the stream

which is contiguous. Such interests may exist in

water and its use. 2 N. H., 259. The first and

direct injury, then, is to the easement and consequent

rights existing beyond the center. The next conse-

quential injury would be to the mills and land ad-

joining the stream before reaching the center on the

Connecticut side, and an appropriate remedy for

that would lie there. Thus a right of way on land

in one State to a farm in another is an interest sit-

uated in the first State and an obstruction to it may
be there prosecuted. There is nothing in the na-

ture of easements or services attached to other prop-

erty which makes them and the property identical

in their locality. Nature fixes the locality of each,

and one may be in one town, county or State, and

the other as well be beyond the dividing line in an-

other, though contiguous, and a suit lie in the other

for the injury committed there. 7 Coke, 62.

"The chief error in the position of the respond-

ents is in supposing that the planitiffs have no rights
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whatever beyond the center of the river, or no in-

terests to be protected there." (Italics ours.)

See also

Bannigan vs. City of JForcester, 30 Fed., 394.

This Court can not affirm the decree herein which

was awarded on the necessary ground that the subject

matter of the action commenced by appellant in the

State of California is the same as the subject matter of

the cross-bills filed by appellees in the State of Ne-

vada, without ruling directly in conflict with the de-

cisions announced in the cases of

Howell vs. Johnson, 89 Fed., 559.

Morris vs. Bean, 123 Fed., 618.

Hoag vs. Eaton, 135 Fed., 411.

Anderson vs. Bassman, 140 Fed., 14-20.

These cases all hold that the right of appellees to

have the water flow down the stream in the State of

California exists in the State of California. If that

were not the case, the Federal Court, in all these cases,

would not have had jurisdiction over the subject mat-

ter therein being litigated. In each one of these cases

the appropriator on the stream in the lower State

brought the action to protect his rights in the stream

and enjoin the diversion from the stream in the upper

State in the courts of the upper State. These actions

were presented on bills of complaint of precisely the
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same nature as the original bill of complaint in the case

of Miller & Lux vs. T. B. Rickey et al., which this

Court has, as we believe, correctly denominated an

action to quiet title to real property and a local action.

If the rights involved in those actions did not exist in

the stream in the upper State, then it follows that the

courts in each of those actions had no jurisdiction over

the subject matter thereof.

But we submit that the decisions of the Court in

those cases were correct. The rights therein involved

were rights in the stream in the upper State, just as

are the rights involved in the actions commenced by

appellant herein in Mono County, California, to quiet

its title to the waters of the Walker River in the State

of California.

Supposing that appellees herein had gone into the

United States Circuit Court for the northern district

of California and commenced an action against appel-

lant herein to enjoin appellant from diverting the water

of the Walker River in the State of California, and

set up their rights and appropriations in said Walker

River, where would have been the subject matter of

that action? Clearly it would have been exclusively in

the State of California. Should appellees prevail, the

said court of California would have jurisdiction to pro-

tect their rights to have the stream flow uninterrupted

through the State of California, but the power of the

California courts to protect appellant's rights in the

stream would stop at the State line. It could deliver
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the water at the State line but no further. Appellant

might, if such a decree were rendered in the court in

the State of California, set up a claim to the water in

the stream in the State of Nevada, and above appellees'

point of usure in the State of Nevada, and the decree

in the court of the State of California could in no wise

determine rights in the stream in the State of Nevada

or protect appellees' rights to have the water flow un-

interrupted in the stream through the State of Nevada.

To do this, appellees would have to have recourse to

the courts of the State of Nevada.

As the rights and subject matter involved in the four

cases above cited were within the jurisdiction of the

respective courts, then it follows of necessity that the

lights involved in the actions commenced by appellant

State of California. If these same rights and this same

subject matter is within the jurisdiction of the court

sitting in the State of Nevada, then it of necessity fol-

lows that the courts of the two States have concurrent

jurisdiction over this subject matter, which is impossi-

ble, as Congress has not enlarged the jurisdiction of the

Federal courts through whose districts interstate

streams flow so as to include rights in the stream out-

side of the district of the court as well as rights in the

stream within the district of the court.

If the courts in the above cited cases had jurisdiction,

they had jurisdiction because there were rights involved

in those actions that were located in the stream in the

upper State. Whatever those rights were, they could
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not be protected by the courts of the lower State because

they were beyond the jurisdiction of the courts of the

lower State. Those were the rights of appellees that

were involved in the actions commenced by appellant

in Mono County, California, and none of those rights

are involved in the actions pending in the State of Ne-

vada wherein appellees filed their cross-bills. Thus

the subject matter of the actions is distinct and by no

possibility could the two actions, having different sub-

ject matters, present the same issues ; the issues in each

action being as to the title of the respective subject

matter therein being litigated.

In other words, suppose appellees, or Miller & Lux,

in addition to bringing the action in Nevada had also

brought an action in the State of California. Would

there have been any conflict between the two actions?

Manifestly not. The action brought in the State of

Nevada has for its subject matter the protection of

rights in the stream in the State of Nevada, and the

action brought in the State of California would have

as its subject matter the protection of rights in the

stream in the State of California. By virtue of the

two actions Miller & Lux and appellees would establish

and protect their entire rights in the stream in Califor-

nia as well as in Nevada, but they could not do this

otherwise. By commencing an action in California

they could not protect their rights in the stream in the

State of Nevada, and likewise, by commencing an
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action in the State of Nevada they could not protect

their rights in the stream in the State of California.

To sustain the decree herein, it is necessary to apply

the doctrine of lis pendens. To do so this Court must

hold that that subject matter of a local action com-

menced in the State of Nevada is real property situate

in the State of California. The cross-bills herein are

filed against T. B. Rickey, who was the defendant in

the original actions commenced by Miller & Lux on

June 10, 1902. On August 6, 1902, T. B. Rickey trans-

ferred his lands and water rights in the State of Cali-

fornia to the Rickey Land and Cattle Company, appel-

lant herein, and the actions, the prosecution of which

is herein enjoined, were brought by the Rickey Land

and Cattle Company.

For the doctrine of lis pendens to apply, there ynust

be a transfer of a res which is the subject matter of an

action pending. The res transferred from T. B.

Rickey to the Rickey Land and Cattle Company was

situate only in the State of California and thus wholly

outside of the territorial limits of the jurisdiction of

the Nevada court, and thus the res transferred could

not be the subject matter of the cross-bills filed by ap-

pellees in that action, yet the res transferred was the

subject matter of the action in the Mono County suits,

and thus it follows that the subject matter of the action

of the Mono County suits is not the subject matter of

the Nevada action.
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The theory on which the decree herein was rendered

is that unseemly conflicts between courts should be

avoided and prevented. Our answer is, that, if the

courts of the State of Nevada take upon themselves the

function of deciding as to titles to an interest in a

stream flowing in the State of California, the necessary

result of such a procedure will be unseemly conflicts

between courts.

In California the doctrine of riparian rights in

streams prevails, which doctrine is a part of the law

of the State. In the State of Nevada the doctrine of

riparian rights is not recognized. If the courts of the

State of Nevada are going to take upon themselves

the deciding of titles in streams flowing in the State of

California, it is more than probable that their decision

will be in conflict with the decision of the California

courts on the rights in the stream and we will have

nothing but unseemly conflicts between courts.

But let the law be as we here contend. Let the

Nevada appropriator have recourse to the courts of

the State of Nevada to protect his rights in the stream

in the State of Nevada, and let him have recourse to

the courts of California, State or Federal, to protect

his rights in the stream in the State of California, and

all will be harmonious and without conflict.
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REVIEW OF THE DECISION OF THE CIR-

CUIT COURT OF APPEALS.

Before concluding this argument we deem it neces-

sary to further discuss the conclusions and argument

of the Circuit Court of Appeals in the case of Rickey

Land and Cattle Co. vs. Miller & Lux, 151,
^

d., 11.

By doing so, we will put to the test the arguments made

herein. The first two pages of that opinion are de-

voted to an undisputed proposition, namely, that the

right to have water flow in a river to the head of a

ditch is an incorporeal hereditament appurtenant to

the ditch, or to the land upon which the use of the

water is had.

This statement does not in any degree tend to locate

the easement in the stream to which the incorporeal

hereditament is attached. From the authorities cited

the easement is not confined to any particular section

of the stream, but is impressed upon the stream from its

source to the head of the particular ditch. It is not

undissolubly annexed to any particular ditch or to any

particular land. The easement in the water may be

transferred from a present owner to another, and the

present owner or such transferee may change the place

of use or diversion so that the right is appurtenant to

ether lands or other ditches. Whatever changes are

made in this respect, the location of the easement re-

mains the same. It always remains a right in tiie par-

ticular stream.
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It follows, therefore, that the determination of what

particular land the easement is appurtenant to at any

particular time does not in any manner determine or

change the location of the easement.

The Court therefore made no prog^^ess toward the

question of jurisdiction when it arrived at the conclu-

sion thai tne right to have water flow to the head of a

ditch was an incorporeal hereditament and was appur-

tenant to certain lands in the State of Nevada. The

easement was in the stream and the stream was definite-

ly located by nature, and this controlling fact can not

be changed.

This easement claimed by Miller & Lux attached

to the entire stream above the ditches of Miller & Lux.

A part of this was in the State of Nevada and a pa'^t

was in the State of California. To the part in the

State of Nevada appellant disclaims all interest. To

the part in the State of California it asserts a right.

The Court of Appeals det^ nincd expressly that the

original suit by Miller & Lux "is one to quiet title to

'' realty," and th a?*!he right to water was to be treated

as real estate, and further that the court of Nevada

could not quiet the title to land in the State of Cali-

fornia.

It occurs to us that these conclusions should lead di-

rectly to a reversal of the decree appealed from and

not to an affirmance of it. The subject matter of the

Mono County case in California was unequivocally real

estate in the State of California. This Court concluded
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that the Nevada court had no jurisdiction to quiet the

title to this land. How then did the Court arrive at a

conflict of jurisdiction between the two courts?

The reasoning of this Court supporting the jurisdic-

tion is as follows, see page 17:

"The appellant's counsel maintain that, because

the appellant has set up in its answer and cross-bill

to the original suit that it has an appropriation in

California for the purpose of irrigating lands in

that State, therefore the court in Nevada has no

jurisdiction to determine its rights in the State of

California. The contention seems to us to be be-

side the question. The defendant will not be per-

mitted, by thus setting up a cause of suit in the State

of California, to defeat the jurisdiction of the court

in the State of Nevada. The complainant must be

permitted to proceed upon the case made by its

pleadings, and the „''^"*-
'^-'o-'^* ^1 «-''*^' »-<J'"'-°

jurisdiction by alleging.'^ntity of the waters of the

which may conflict with the', is beyond the juris-

ant. It may be said that the cou'^king the Court

not the power to quiet the title of thv in another

the State of California. But the defeno.

right to set up its conflicting interests, whi

in California, as a defense against the atte/"

the complainant to have its title in Nevada qu; "•

because the complainant's title must depend up

whether it has the better right as against the dt

fendant—the rights of the parties arising in the

States in which their respective interests are found.

So that the answer and cross-complaint of the de-

fendant can only operate defensively in the orig-
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inal suit, and not to give the defendant a right to

have its title also quieted in the State of California.

Though the Nevada court is not authorized or em-

powered to settle the rights of the parties in the

State of California, it may look, nevertheless, under

the defensive answer to the appropriation in the

State of California, to ascertain and determine

whether such appropriation is prior and paramount

to the complainant's appropriation, and, if not, then

to settle and quiet complainant's title and rights

thereto.

"That our position may be fully understood, we
will extend the discussion a little. The water in

the stream, which has a propensity to seek its level,

and will continue in its current to the sea, is in strict

reality the veritable thing in controversy. It knows

not imaginary State or county lines, and is a thing

in which no man has a property until captured to

v>iigni£ti case', ^.,- '-'-n^^ ^e. The right of appro-

swer or cross-bill, we do- * law, which means the right

part of the opinio^ use. It is the right, not to any

of action in an ^' ^"^ ^° ^°"^^ definite quantity of that

, . .J. -.y at the time be running in the stream. So
tne lunsd'^

gnt acquired by an appropriation includes the
to a ca^

^Q have the water flow in the stream to the

1^ ^jint of diversion. The fact of a State line inter-

• secting the stream does not, within itself, impinge

upon the right. In other words, the appropriation

may still be acquired, although the stream is inter-

state and not local to one State; nor will the mere

fact that the stream has its source in one State au-

thorize a diversion of all the water thereof as against

an earlier and prior appropriator across the line
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in another State. On the contrary, one who has ac-

quired a right to the water of a stream by prior ap-

propriation, in accordance with the laws of the State

where made, is protected in such right as against

subsequent appropriators, though the latter with-

drew the water within the limits of a different State.

Howell vs. Johnson, 89 Fed., 556; Hoge vs. Eaton,

135 Fed., 41 1 ; Anderson vs. Bassman, 140 Fed., 14.

So that in determining the right of appropriation

in one State, it may become necessary to ascertain

what are the rights in another, and a mere assertion

of rights in the courts of the latter State can not

operate to preclude the courts of the former from

exercising cognizance over the entire subject mat-

ter before them. The very question that appellant

makes was determined in the case of Anderson vs.

Hassam, supra. 'It is objected by the defendants,'

says Morrow, Circuit Judge, 'that the relief sought

by the bill, in determining the nghts o{ the com-

plainants to a specific qcl^ntity of the waters of the

west fork of the Carson River, is beyond the juris-

diction of this court, in that it is Sinking the Court

to pass upoiv titles to real property in another

State.'
"

As the whole decision rests upon this part ot the

opinion we desire to follow this reasoning sentence ^,^

sentence to see wherein its error lies.

We are unable to understand what is alluded to in

this language:

"The appellant's counsel maintained that because

the appellant has set up in its answer and cross-bill
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to the original suit, that it has an appropriation in

California for the purpose of irrigating land in that

State, therefore, the court in Nevada has no juris-

diction to determine its right in the State of Califor-

nia. The contention seems to us beside the question.

The defendant will not be permitted by thus setting

up a cause of suit in the State of California to de-

feat the jurisdiction of the court in the State of

Nevada."

There was no allusion to the answer of the defendant

Rickey in the record and no argument was predicated

upon any issue made by the answer, and there was no

cross-bill whatever filed by Rickey in the original suit.

We are unable to account for this statement in the opin-

ion. Unless the Court intended to treat the complaints

in Mono County as standing in the same relation to the

original case, as would such facts if stated in an an-

swer or cross-bill, we do not know how to apply this

part of the opinion. Manifestly to so apply a cause

of action in another State, would be to make it a plea to

the jurisdiction, not of a cause of action in Nevada, but

to a cause of action in the State of California. And

if Miller & Lux had expressly stated a cause of action

• the water in the State of California, the plea would

have been sustained.

The next sentence is also predicated upon the same

conception

:

"Complainant must be permitted to proceed upon

the case made by its pleadings and the defendant
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can not defeat the jurisdiction by alleging that it

has rights elsewhere which may conflict with the

rights of the complainant."

It is observed that the Court uses the words "can not

" defeat the jurisdiction." That is true, but this as-

sumes that there is a jurisdiction to be defeated, the

very question to be determined in this case. We are

contending that the court has no jurisdiction, not that

we have power to defeat such jurisdiction as the court

has.

The next sentence: "It may be said that the court in

" Nevada has not the power to quiet the title of the de-

" fendant in the State of California." With this state-

ment there is no controversy, but we do further contend

that the court of Nevada has no power to quiet the title

of the complainant. Miller & Lux, in the State of Cali-

fornia, and because the court has no such power regard-

ing the title of Miller & Lux to the water in the State

of California, therefore there could be no conflict of

jurisdiction between the two courts.

The opinion proceeding says:

"But the defendant has the right to set up h^

conflicting interests which arose in California

[which arc in California, they never were in Ne-

vada], as a defense against the attempt of the com-

plainant to have its title in Nevada quieted, he-

cause the complainant's title must depend upon

whether it has a better right as against the defend-
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ant, the rights of the parties arising in the States in

which their respective interests are found."

We think this sentence suggests the fallacy of the

opinion. It involves this proposition that the title of

the plaintifif in the State of Nevada is determined by

the title of the defendant in the State of California.

This is specious in this, that it turns the subject of uni-

versal inquiry, the title of Miller & Lux, and looks at

it from the standpoint of the title of the defendant.

The defendant's title or right to use the water is not

the question for adjudication.

If we keep in mind at all times that we are inquiring

into the title of Miller & Lux in and to the water, and

that the title of Miller & Lux is at all times the subject

matter of the action in Nevada, this statement in the

opinion should read: "but the defendant has a right to

" set up its conflicting interests which are in California

" as a defense against the attempt of the complainant

'' to have its title in Nevada quieted, because the com-

" plainant's title in Nevada must depend upon whether

" it has the better title as against defendant in the State

*' of California.'^

The rights of the parties both attaching to the stream

in the State of California; that is to say, the title of

Miller & Lux in the State of Nevada depends upon the

title of Miller & Lux to the water in the State of Cali-

fornia.

By determining what the title of the defendant

Thomas B. Rickey is to the water in the State of Call-
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fornia is only another way of determining what is the

title of Miller & Lux to the waters in the State of Cali-

fornia. After determining the rights of Rickey in the

State of California, we arrive at the rights of Miller &
Lux by elimination, but the method of proof does not

change the subject of inquiry, which at all times is the

title of Miller & Lux.

It is admitted, however, that this inquiry as to the

title of Miller & Lux in the State of California cannot

be made by the court in Nevada, and this conclusion

cannot be avoided by a declaration that the inquiry is

not to determine the rights of Miller & Lux to the

stream in the State of California, but is made for the

purposes of determining the rights of Miller & Lux in

the stream in the State of Nevada.

In other words, Rickey, disclaiming any rights what-

ever in the stream in the State of Nevada, concedes the

title of Miller & Lux to that part of the stream, and

only challenges the interests of Miller & Lux in the

State of California, which he at the same time says the

courts of the State of Nevada have no jurisdit ^^ r<-

try and determine. t^te

A further test of the fact is that when the rights J

Miller & Lux are quieted in the State of Nevada, the

only contemplated trespass upon the rights in the State

of Nevada are to be made by physical diversions of the

water in the State of California.

Miller & Lux claims an casement in ilic stream from

their ditch in Nevada to the source of the river. Rickey 1
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xlaims an easement in that part of the stream only in

the State of California. Why should it be said, there-

fore, that in determining the rights of Rickey in the

State of California you are not at the same time deter-

mining the rights of Miller & Lux in the State of Cali-

fornia? The very paragraph of the opinion above

quoted asserts that Miller & Lux rights attached to the

stream in the State of California.

The next sentence of the opinion, ''so that the an-

" swer and the cross complaint of the defendant can

" only operate defensively in the original suit, and

" not to give the defendant a right to have its title also

" quieted in the State of California." We fully agree

that the court of Nevada cannot quiet the title of the

defendant, nor for that matter, of the plaintiff either, in

the State of California, and we agree also that if the

court of Nevada can try the defendant's rights to the

water in the State of California, though the Nevada

court is not authorized or empowered to settle the rights

of the parties in the State of California, it may look

j_iana leless, through the defensive answer to the appro-

the .rion in the State of California, to ascertain and

t'c^termine whether such appropriation is prior and

paramount to the complainant's appropriation, and if

not, then to settle and quiet complainant's title and

rights thereto.

It will be observed that this statement only contem-

plates rights to the use of water acquired by appropria-

tion, in which instance the rule generally prevailing is
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that those prior in time are prior in right. It leaves

out of consideration entirely his riparian rights to the

use of water which exist in the State of California, and

do not exist in the State of Nevada, and which riparian

right does not depend upon the use of the water.

Let us, however, analyze the sentence as it is writ-

ten, and that the Court has entered a judgment quieting

complainant's title to the rights of water. After in-

quiring into the defendant's rights in the State of Cali-

fornia, and assuming that such judgment is pronounced,

have you not then determined the defendant's title to

the waters in the State of California?

Then it follows that the jurisdiction of the court only

affected the water after it reached the State of Nevada.

If you have, then you have carried the force of the de-

cree quieting the title into the State of California and

affecting the water in that State. To make this clear,

let us assume that judgment has been rendered for com-

plainant quieting its title to the water, and that the judg-

ment is offered in evidence of plaintiff's rights to the

water in the suits in California. They would not be re-

ceived in evidence as a muniment of title in the State

of California. The entire argument of the Court of

Appeals on pages 19 and 20, based upon an assumption

of jurisdiction in the court and an assumed contention

on the part of appellant that the answer of defendant

limits or circumscribes the admitted jurisdiction,

whereas the real contention is that the court has not

jurisdiction to be limited or circumscribed.
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The contention of appellant is that as to the thing in

issue of which the court of Nevada has power to de-

termine no conflict of jurisdiction in the State of Cali-

fornia can possibly arise. It becomes a question, what

is the jurisdiction of the thing in the State of Nevada

to ascribe to defendant a lack of power to limit such

jurisdiction?

Let us assume for a moment that the Court of Nevada

inquires into the rights of Mr. Rickey in the State of

California merely for the purpose of determining what

are the rights of Miller & Lux in the State of Nevada,

and not for the purpose of determining what are the

rights of Miller & Lux in the State of California.

Then, what becomes of the doctrine of lis pendens?

The doctrine of lis pendens can only apply to such

litigation as has some thing for, its subject. The doc-

trine has no application in cases entirely personal. If

the thing is Miller & Lux's title in Nevada, then to this

thing the doctrine of lis pendens must be applied. As

this thing was not conveyed by Rickey to the Rickey

Land and Cattle Company, there would be no room for

the application of the doctrine to a transfer of some-

thing other than the thing in litigation. The thing

transferred by Rickey was the land and water in the

State of California, and unless the thing about which

Miller & Lux were litigating to quiet the title was this

same property in the State of California, then the doc-

trine of lis pendens would be excluded.

The Court of Appeals argues that the thing is in
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the State of Nevada as between Miller & Lux and

Rickey to sustain the jurisdiction of the court and then

impliedly grants an order to apply the doctrine of lis

pendens on the ground that the thing is that which

Rickey transferred to the Rickey Land and Cattle

Company; that is to say, for the purposes of jurisdic-

tion the thing, subject of the suit, is in Nevada. For

the purposes of the doctrine of lis pendens, the thing,

subject of the suit, is in the State of California.

If the action is local, and is substantially an action to

quiet title in this case, and the thing, the title to which

is said to be quited is in the State of Nevada, then it fol-

lows that the nature of the action and the location of

the thing was the same in Howell vs. Johnson, 89 Fed.,

556; Hoge vs. Eaton, 135 Fed., 411, and Anderson vs.

Bassman, 140 Fed., 14.

As the action in each of those cases was commenced

in the upper State on the stream, it v/ould follow that

the court did not have jurisdiction, because the location

of the thing was not within the jurisdiction ot &^ court.

We believe those cases were correctly decided, ai.

word "decided" upon the contention readvanced in 'this

case. That the easement of the lower owner on the

stream extends throughout the length of the stream

above his place of diversion.

The Court of Appeals failed to give recognition to

the distinction that the appropriator in the lower State

has an interest in the stream in the upper State, while
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the appropriators in the upper State have no rights

whatever to the water in the lower State.

The last sentence quoted from the opinion seems to

assume that the rights to the use of water are all ac-

quired by appropriation in both States, and that the ap-

propriator first in time is first in right. The argument

based upon such a conception entirely ignores the rights

vested in riparian owners.

In the State of Nevada the courts have refused to

apply the doctrine of riparian rights to streams. In the

State of California the riparian rights are fully recog-

nized as they existed at common law with but one modi-

fication, namely, a reasonable use of the water among

the several raparian owners for the purposes of irriga-

tion.

Lux vs. Haggin, 69 Cal., 255.

In the State of California the riparian owners can

use all the water among themselves, and an appropri-

ator upon the stream never acquires any rights as

. a riparian owner above his point of diversion

U|.^ 1 the stream, and if the Walker River was entirely

in the State of California then the title to the water

would be owned by the riparian owners along its banks,

and these riparian owners could use all of the water

among themselves to the exclusion of all appropriators.

As the stream is not entirely in the State of California,

and as the State of Nevada recognizes no such thing

as a riparian right, the question arises, who becomes
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entitled to the use of the water after it crosses the State

line?

If the riparian right of the State of California ex-

cluded the use for irrigation, then all the water of

the stream would run into the State of Nevada. The

State of California has modified the riparian right so

as to permit the riparian owners to use a reasonable

quantity for irrigation. To that extent they deprive

the State of Nevada of the water so used. If the State

of California can deprive the State of Nevada of a

part of the water, it may, by its laws, deprive the State

of Nevada of all of its water.

It has not yet been decided in the State of California

whether an upper riparian appropriator can use all of

the water of the stream as against the lower appropria-

tor. If such should be declared to be the law of the State

of California, then manife '- *-he appropriator of water

in Nevada would have no grc "ding to the water

while flowing in the stream in •

'' California

than would the appropriator in the bu Califor-

nia. The suggestion of this question points vijj-- ^u-

ment that the appropriator in the State of Nevaou- •

being such has an interest in the stream in the Stat*" ot

California no greater or no less than he would have if

his acts of appropriation had actually occurred in the

State of California.

The right of a riparian owner in the State of Cali-

fornia is a part and parcel of his land (Lux vs. Haggin,

supra), so that in inquiring into iIh- rights of appellant
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in the State of California to the water, you are at the

same time inquiring into that which is a part and parcel

of its land. As against such upper riparian taking all

the water for use upon riparian land, the lower appro-

priator may be held to have no cause of complaint. If

such should be the holding, then the appropriators in

Nevada (in which State riparian rights are not recog-

nized) would have no cause of complaint against

Rickey, or the Rickey Land and Cattle Company, ri-

parian owners, who use all the water in the State of

California. The Federal Court must adjudge the rights

of the parties in the stream according to the laws of the

particular State in which the rights are asserted.

Barney vs. Keokuk, 94 U. S., 324;

Parker vs. Bird, 127 U. S., 661

;

Hardin vs. Jordan, 1^0 U. S., 371.

Such court c"' ^minister a common law exclu-

sively app*- . .exclusively riparian, to conform

to the '
. iSevada or of California. It follows that

th' uieiit in the opinion of the Court of Appeals that

. inquiry is merely to determine priority of appro-

pr'ation, and to adjudge and command accordingly,

ignores absolutely the riparian rights of a part and par-

cel of the land in the State of California. The conclu-

sion of the court from such a premise must necessarily

be wrong. To adjudge the rights of Rickey or his suc-

cessors in the State of California, the very title to the

land of which the water is a part under the riparian law
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must be determined, and any command as to the use of

such water on such riparian land is a command regard-

ing the land itself. There is what appears to be a radi-

cal inconsistency in the argument of the Court of Ap-

peals in determining what is the thing, subject of the

action, to sustain the jurisdiction, and the same thing

for the application of the doctrine of lis pendens

against the transferee of Rickey. In the first argument

the title of Miller & Lux in the State of Nevada is de-

clared to be the thing, and the inquiry into the rights

of Rickey in the State of California but an incidental

inquiry to ascertain what Miller & Lux's rights were

in the stream in the State of Nevada. To be logically

consistent this conception should be adhered to. The

court should not change its viewpoint so as to sustain

the jurisdiction upon the theory that the subject mat-

ter of the suit is the title of Miller & Lux in the State

of Nevada, and then apply the doctrine of lis pendens

upon the theory that the subject of the action is the title

of Rickey in the State of California. This last has been

done. Let us see. It is held that the Rickey Land and

Cattle Co., as grantee of Rickey, will be bound by the

judgment. How? The answer is by the rule of lis

pendens. Yet this rule has no application unless there

is a thing the subject of the litigation, and the thing has

been transferred. If the thing the subject of tliis litiga-

tion is the title of Miller & Lux to water in the State

'of Nevada, Rickey never attempted to transfer that.

He only transferred the rights to water of Rickey in the
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State of California. It would therefore follow that

Rickey did not transfer the thing which was the subject

of the action.

This inconsistency points an erroneous conception of

the subject of the action in the State of Nevada, when

the jurisdiction is sought to be extended into an inquiry

of rights to the use of water in the State of California.

In other words, the rule of lis pendens is applied to a

subject matter, water in California, over which the

court admittedly has no jurisdiction, while the court as-

serts its jurisdiction over water in the State of Nevada.

The rule of lis pendens is applied upon the conception

that the subject of the action is Rickey's title to water

in the State of California, while the jurisdiction of the

court is asserted upon the theory that the subject of the

action is the title of Miller & Lux in the State of Ne-

vada.

All of th'5 contradiction disappears when we consider

the action as it really is. First an action the subject

matter of which is in the State of Nevada, and that the

issue, if any is attempted to be presented, between

Rickey and Miller & Lux as to water in the State of

California, is concerning Miller & Lux's right to water

in the State of California.

The trouble arises in attempting to apply the rule of

lis pendens to sustain a jurisdiction of a subject matter

that does not exist.

If the Court of Nevada had no jurisdiction to try the

title of Miller & Lux to the waters in the State of Cali-



66

fornia, then the end could not be reached by indirection
;

that is, the end could not be attained by saying the in-

quiry into the rights of Rickey in California was to de-

termine what were the rights of Miller & Lux in

Nevada, and then applying the rule of lis pendens to a

conveyance by Rickey of property in the State of Cali-

fornia. All this juggling is made necessary by an at-

tempt to affirm jurisdiction where jurisdiction does not

exist.

Certainly a plaintiff has no right to an extension of

the rule of lis pendens beyond all precedent when by

bringing the action in the first instance in the proper

State no such extension would be required. The rule

or doctrine of lis pendens is intended to hold jurisdic-

tion acquired; it is not intended to extend it.

There are other parts of the opinion of the Court of

Appeals which deal with abstraction so far as the con-

clusions of that Court are concerned. These are in no

sense pivotal, and the conclusions reached are in no

manner connected with them.

II.

Assuming that the issues presented by the actions

commenced by appellant in the Superior Court

of Mono County, California, arc the same issues pre-

sented by the cross-bills filed in the United States Cir-

cuit Court for the District of Nevada by appellees, yet

as appellees herein were served with summons and

made a general appearance in said actions in California
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by filing demurrers therein before they filed said cross-

bills or commenced this action, they thereby waived

their right to object to the prosecution of the said

actions in California.

Counsel urged that the fact that one of the grounds

of demurrer filed by appellees in the California court

was that the California court did not have jurisdiction,

and that this saves appellees from any waiver of their

right to object to the prosecution of the actions in Cali-

fornia.

A demurrer is a general appearance and gives the

court jurisdiction over the party on the facts set out in

the bill.

McDonald vs. Agnew, 122 Cal., 448;

Lowery et al. vs. Tile, Mantel & Granite Ass'n

of Cal.,gS Fed., 817.

If appellees desired to object to the jurisdiction of the

California court on the ground that the same issues

were pending for determination in another court, such

objection should have been made by a special appear-

ance directed to that specific purpose, which might

possibly have kept the jurisdiction of the California

court from attaching, had it not already attached.

Security L. & T. Co. vs. Boston & S. R. F. Co.,

126 Cal., 418.

In re Clarke, 125 Cal., 388.

Lowe vs. Stringham, 14 Wis., 222.
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Gilbert-Arnold L. Co. vs. O'IIarc, 93 Wis., 194

(67 N. W. Rep., 38).

Case vs. Olney et al., 106 Fed. Rep., 433.

The making of a general appearance and filing of a

demurrer waives the right to make a special appearance

and urge any objection to the jurisdiction of the court

on the ground that another action was pending involv-

ing the same subject matter.

Hodges vs. Price, 80 Pac. Rep., 202, 204 (Wash.,

1905)-

Larsen vs. Allan Line S. S. Co., 80 Pac. Rep.,

181 (Wash.).

Walters vs. Field, 70 Pac. Rep. 66 (Wash.).

The objection that another action is pending is urged

by a motion to continue the case and await the decision

in the other action. The case of the National Steamship

Co. vs. Tubman, 106 U. S., 118, cited by appellees, was

one where the defendant had made a special appear-

ance, saving their jurisdictional rights which had been

overruled, and thereafter they made their general ap-

pearance, which was held not to have waived the point

raised by the special appearance which the court had

theretofore overruled.

Appellants urge that the subject matter of the orig-

inal action, of Miller & Lux vs. T. B. Rickey et al.,

included the subject matter of the cross-bills and con-

sequently all controversies that might arise between the
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co-defendants in said action over their respective rights

to the waters of the stream, and thus argue that if the

court in the original action had jurisdiction over all

questions of facts arising upon the cross-bills of ap-

pellees before the cro§s-bills were filed, the commence-

ment of the action in Mono County infringed the jur-

isdiction of the said United States Court, irrespective

of the cross-bills.

It is to be observed that the bill of complaint herein

alleges that the issues presented in said actions in Mono
County are the same issues as were presented by the

cross-bills (Trans., p. 17). Nothing is said about the

issues presented in the California court, being the

same issues as were presented by the original bill filed

by Miller & Lux. The original bill filed by Miller &
Lux was to quiet and protect the title of complainant

therein, and had not as its subject or scope a quieting or

protecting of the titles of the defendants therein or the

adjudication of conflicting rights and claims for title

between the defendants. None of these issues were pre-

sented by the original bill and none of these issues were

in the case until the cross-bills were filed, but prior to

that, assuming the courts of California and Nevada

have concurrent jurisdiction over this subject matter

and issues, these issues had been presented in the Cali-

fornia court.

As noted in our opening brief, suppose appellees had

not filed any cross-bills, should they be heard for a

minute had they come into the United States Court to
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obtain an injunction against the appellant herein on

the ground that the issues presented by the action in

Mono County are the same issues as were presented by

the original bill in the case of Miller & Lux vs. T. B.

Rickey? A simple statement of the proposition shows

its absurdity.

Therefore we respectfully submit that:

First: The issues presented by the cases brought in

the Superior Court of California are not the same is-

sues as those presented by the cross-bills filed in the

United States Circuit Court for the District of Nevada.

Second: Assuming that the issues presented by the

actions commenced by appellant in the Superior Court

of California are the same issues as presented by the

cross-bills filed in the United States Circuit Court for

the District of Nevada, yet, as appellees herein were

served with summons and made a general appearance in

said actions in California by filing demurrers therein

before they filed said cross-bills, or commenced this

action, they thereby waived any right to object to the

prosecution of the said actions in California.

Wherefore, the court below erred in making the de-

cree herein.

JAMES F. PECK,

CHAS. C. BOYNTON,
Solicitors for Appellant.














